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CLEAR LAW ENFORCEMENT FOR CRIMINAL
ALIEN REMOVAL ACT OF 2003 (CLEAR ACT)

WEDNESDAY, OCTOBER 1, 2003

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION,
BORDER SECURITY, AND CLAIMS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 4:30 p.m., in Room
2237, Rayburn House Office Building, Hon. John N. Hostettler
[Chairman of the Subcommittee] presiding.

Mr. HOSTETTLER. The Subcommittee will come to order.

Today, the Subcommittee is holding a hearing to examine H.R.
2671, the Clear Law Enforcement for Criminal Alien Removal Act
of 2003, or the CLEAR Act. The CLEAR Act clarifies the authority
of State and local officers to assist the Federal Government in en-
forcing the immigration laws. It provides a means for Federal,
State, and local law enforcement officers to work together to appre-
hend, detain, and remove illegal aliens.

This is timely legislation. Our Nation faces an illegal immigra-
tion crisis of epic proportions. The former INS estimated that there
were 5 million illegal aliens in 1996 in the United States. That
number ballooned to 8 million in the past 2 years, and some esti-
mate the illegal population in the United States to be upwards of
10 million today.

For the last few years, some 500,000 illegal aliens have been en-
tering the United States annually, despite the fact that we have
strengthened control at our borders. Why would aliens take the
risk of crossing in rugged and treacherous terrain or place their
lives in the hands of ruthless smugglers? Because they believe that
once in this country, they can live and work here without fear of
detection.

In the late 1990’s and the early part of this decade, illegal aliens
and unscrupulous employers took advantage of the disorganized
INS, an agency that had more missions, it seems, than will or
means to carry out. Since the September 11th attacks, those aliens
have exploited the fact that immigration enforcement resources
have been diverted to the fight against terror. This bill would ag-
gressively—excuse me, would expressly give State and local police
the resources and authority to assist in immigration enforcement.
Many police officers have sought such authority to assist the Fed-
eral Government in the vital task of enforcing this Nation’s immi-
gration laws.
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There are those who oppose the bill, however. Some opponents
argue that local law enforcement officers should not have to enforce
the Federal immigration laws. I would note that participation in
enforcement under the bill is voluntary. Other opponents argue
that local police have no place assisting enforcement of the Federal
immigration laws. I would note that local police help other Federal
agencies, such as the DEA and FBI. I would also respond that hav-
ing law enforcement entities work together, as occurs daily on Joint
Terrorism Task Forces, is the best way to ensure the safety of the
American people.

Still others have argued that having local police officers assist
ICE, Immigration and Customs Enforcement, in enforcing the im-
migration laws would damage relations between local police and
immigrant communities.

As I understand these arguments, aliens in those communities
are in a vulnerable position where they are preyed upon by thugs
and other criminals, opportunists, and abusive spouses. Critics are
concerned that such aliens will be unwilling to go to police who as-
sist immigration officers.

In response, I first note that it makes no sense to argue that in
a free and democratic society the weak are better protected by con-
cealment and deception than they are by the rule of law. The con-
cept that aliens are more secure residing in a quasi-legal under-
world in which their illegal status is hidden by police, otherwise
sworn to uphold the law, is illogical at best. Such arguments also
fail to take notice of two facts: first, police and prosecutors would
retain the discretion, even under the CLEAR Act, not to take action
with respect to the witnesses to or the victims of crime; second, im-
migrant victims of many crimes are eligible for relief, particularly
under the U visa program. Battered spouses are eligible for addi-
tional relief, including cancellation of removal.

Arguments that local immigration enforcement would harm rela-
tions between police and communities are also unduly speculative
because they assume that local sanctuary policies prompt alien
communities to trust the authorities. What is not speculative, how-
ever, is that illegal aliens who are arrested by local police but are
released without being turned over to ICE are free to commit addi-
tional crimes often against other immigrants.

Enrique Alvarez, for example, was an illegal alien at the time
that he allegedly kidnapped and assaulted a 9-year-old victim in
early 2003. He was also illegal 3 years earlier in 2000 when, it has
been reported, the San Jose police arrested him on suspicion of
auto theft. It does not appear, however, that San Jose ever notified
INS about him following that arrest. The Committee is currently
investigating Alvarez’s status and his criminal record.

Similarly, in December 2002, a 42-year-old mother of two was ab-
ducted and assaulted in Queens, New York, as discussed in a Feb-
ruary 2003 hearing on that matter. Five aliens were arrested in
connection with that assault. Four of those aliens entered the
United States illegally, and three of them had been previously ar-
rested by the NYPD but not reported to the INS.

Where local authorities have notified immigration authorities
about criminal aliens, however, additional crimes have been avoid-
ed. For example, press reports indicate that fingerprints that INS
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took of Lee Boyd Malvo proved crucial in linking Malvo and John
Muhammad to the capital area sniper attacks in the fall of 2002
and an unsolved murder in Alabama. INS reportedly took those fin-
gerprints after it arrested Malvo on a tip from local authorities in
Washington State that Malvo was an illegal alien.

Opponents of this legislation have also asserted that allowing
local police to assist in enforcing the immigration laws would lead
to racial profiling. These concerns fail to appreciate the experience
that local police would bring to immigration enforcement. State and
local officers are trained and instructed in how to build cases with-
out violating constitutional protections. Critics fail to explain why
enforcing the immigration laws would present different constitu-
tional challenges from enforcing criminal law.

Further, some who oppose this legislation argue that immigra-
tion law is too complex to be entrusted to local police. Again, I be-
lieve that this agreement sells local law enforcement unfairly short.
An officer who can unravel a complex criminal conspiracy should
be able to determine whether an alien has overstayed a visitor’s
visa.

In addition, I note that the CLEAR Act provides tools for local
police to use in determining whether an alien is illegally present
in the United States. The act allows for training to be made avail-
able to those officers and that DHS provide them with a training
manual.

The CLEAR Act also expands the amount of information avail-
able to local law enforcement through NCIC. This information is in
addition to the information currently available to local police
through ICE’s Law Enforcement Support Center, or LESC. Fur-
ther, most of the immigrant violations that local police would en-
counter would not take in-depth analysis. The majority of aliens re-
moved from the United States are aliens who have entered without
inspection or who have overstayed nonimmigrant visas. Both of
these violations can be uncovered through simple questioning. The
LESC can also provide assistance in making this determination.

In summary, I believe that this legislation is an appropriate re-
sponse to the immigration crisis that is currently facing our Na-
tion. Those who would argue that enforcement of the immigration
laws should be left solely to ICE fail to appreciate the inter-
connected nature of local, State, and Federal law enforcement pres-
ently. It would appear that some critics of this bill would prefer to
make ICE a pariah agency, isolated from State and local police offi-
cials who would hide rather than identify immigration violators. I
doubt, however, that those critics would be willing to pay the costs,
either fiscal or societal, of such policy.

I turn now to the Ranking Member, my colleague, Ms. Jackson
Lee from Texas, for any opening statement she might like to make.

Ms. JACKSON LEE. Thank you very much, Mr. Chairman. I want
to note for the panelists and the Members that the Chairman and
myself have enjoyed a collegiate relationship in working on these
issues, although in many instances we disagree. But I certainly ap-
preciate the fact that he has been open and willing to listen to
some of my concerns, and I would look forward, as we are having
the hearing on the CLEAR Act, that we can move quickly to have
a hearing on the smuggling legislation that I have authored and
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would hope that we’d have that opportunity to do that in the very
near future.

Even with this collegiate attitude, let me say, as I open my re-
marks, that I believe that the CLEAR Act is both unworkable, bur-
densome, and is an unfunded mandate. And I truly believe that the
security of this Nation is really founded on better intelligence. That
is how we will secure the homeland. And many of the aspects of
the CLEAR Act are already included in present law enforcement
opportunities.

There’s not a State in our Nation nor a city in our Nation that
is not facing its own budget crisis. I cannot imagine the burden
that the CLEAR Act will implement on local law enforcement with-
out any sources and resources to supplement the already tight
budgets of our law enforcement officers.

Since 9/11, the great tragedy that this country experienced, we
have asked our first responders to be on the front line of many,
many aspects of homeland security. As a member of the U.S.
Homeland Security Committee of the House of Representatives, I
can assure you that the burden is enormous, that police now are
having to provide added equipment, that they are required now in
certain areas, in certain large efforts in the community, festivals
and other large gatherings, to add extra-manned and extra-
womanned police officers, if you will, to protect our community.

In a few months, though we’re excited about it, Houston, the
fourth largest city in the Nation, will host the Super Bowl. I can
assure you that our law enforcement will probably not be able to
find one extra man-hour or woman-hour that they can spare as
they look to host one of the Nation’s proud sports activities.

As it relates to the point that the Chairman made with respect
to Mr. Malvo, the sniper, which we all found to be a heinous and
horrific act, let me suggest that he was a minor in removal pro-
ceedings, and he was released by a judge. The CLEAR Act would
do nothing to have prevented Mr. Malvo from being released.

So, Mr. Chairman, I have serious reservations about the Clear
Law Enforcement for Criminal Alien Removal (CLEAR) Act, H.R.
2671. State and local police already have authority to enforce crimi-
nal laws, regardless of the immigration status of the perpetrator of
the crime. They also have the authority to notify Federal immigra-
tion agents about foreign nationals who have committed crimes.
The CLEAR Act would go beyond the enforcement of criminal laws
and put pressure on State and local police to investigate and en-
force similar immigration—civil immigration laws.

Among other things, the CLEAR Act would require State and
local governments to enact statutes that expressly authorize law
enforcement officers to enforce immigration laws during the course
of their duties. It would sanction governments that fail to enact
such statutes by stopping their Federal reimbursement for incar-
cerating noncitizens. What a horrible penalty for innocent munici-
palities who are trying to do the very best with the meager re-
sources and responsibilities they have.

The Federal CLEAR Act should not break the harmony that cit-
ies have created between their immigrant community who are law-
abiding citizens. In addition, police do have the authority to stop
individuals and determine whether they have violated civil laws,
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such as having an expired driver’s license. In that instance, if they
come in contact with someone who, by checking their license plate
or something else, is engaged or has engaged in a criminal act,
they certainly have the authority to deal with that individual.

Under the CLEAR Act, State and local law enforcement would
have 10 days to report background information on undocumented
aliens they apprehend, and the State and local law enforcement
agencies would have to explain any failure to do so.

Mr. Chairman, I have been a member of the Houston City Coun-
cil and am delighted to have the Mayor Pro Tem here present with
us today, Gordon Quan, who you will introduce, unless you share
that opportunity with me. He’s an outstanding member of our City
Council. He has chaired and organized the city’s Immigration Task
Force or Council Committee, and he has led in a very able way.

We can assure you that that would be an enormous, untenable
burden to say that our law enforcement had 10 days to report the
background information when theyre dealing on the various
incidences and crime and other assaults and matters that they
have to confront to protect and secure those citizens in the city of
Houston and others. This would be just unrealistic.

This would apply to the following information on all immigration
violators: the alien’s name; the alien’s address or place of residence;
physical description of the alien; the date, time, and location of the
encounter with the alien; reason for stopping, detaining, appre-
hending, or arresting the alien; if applicable, the alien’s driver’s li-
cense number and the State of issuance of such license. None of
this goes to protecting us against terrorism; if applicable, this type
or any other identification document issued to the alien, any des-
ignation number contained on that identification document, and
the issuing entity for the identification document; if applicable, the
license plate number, make and model of any automobile registered
to or driven by the alien; a photo of the alien, if available or readily
obtainable; the alien’s fingerprints, if available or readily obtain-
able.

I do not want to state—want State and local police forces to en-
force civil immigration law. The immigration law, Mr. Chairman,
is extremely complicated. Federal judges have compared it to the
Internal Revenue Code in complexity. Maybe we as a Committee
will work to ensure that the immigration laws are effective but
maybe that they’re more simplified.

Local law enforcement officials do not have the training and ex-
pertise that is necessary to determine whether a person who ap-
pears to be from another country is an alien who is in the United
States unlawfully. I think we do better to ensure more immigra-
tion-trained personnel that would assist in their work in local com-
munities. Community-based policing is one of the most powerful
law enforcement tools available. By developing strong ties with
local communities, police departments are able to obtain valuable
information that helps them fight crime.

In fact, the recent terrible incident with smuggling of illegal
aliens in Texas was aided by the willingness of those individuals
to share with police persons and Federal authorities who they
thought would be helpful to them, and that relationship helped
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solve some of the—to bring to justice some of those who per-
petrated this heinous crime.

The development of community-based policing in immigrant com-
munities is extremely important, and I believe that the CLEAR Act
would put a damper, but it would set this whole communications
relationship afire. In some cities, criminals have exploited the fear
of immigrant communities and have utilized them and violated
them and caused them not to go to law enforcement officials when
they should.

For instance, in Durham, North Carolina, thieves told their vic-
tims in a community of migrant workers that if they called the po-
lice, they would be deported. And local police have found that fear
of being deported prevents many immigrants from reporting
crimes, even in the face of grave danger.

In 1998, Eleanor Gonzalez, an immigrant in New Jersey, was
found murdered in the basement of her apartment. Friends of Ms.
Gonzalez said that the suspected murderer, her former boyfriend,
thlrcieatened to report her to the INS if she did not do what she was
told.

So, finally, Mr. Chairman, might I say that this is an important
hearing. I do not deny that. But, clearly, we must think reasonably
about this. And as I read the long list of requirements of one lonely
police officer with a multitude of responsibilities, a line officer on
the front lines that has to go out every day and do his duty and
then come back and just be burdened down with police work or pa-
perwork that immigration authorities should be doing is out-
rageous. How are we going to pay for this? is the question. Why
don’t we work with the Department of Homeland Security and
make sure that we have the kind of well-trained, well-funded,
multiplicit individuals who can help us in the local areas, multi-tal-
ented, multi-faceted, but certainly the CLEAR Act is too much of
a burden, a burden on those who work every day to protect us in
our communities.

I yield back.

Mr. HOSTETTLER. I thank the gentlelady for her statement.

Do any other Members of the Subcommittee have an opening
statement? The Chair recognizes the gentleman from Arizona, Mr.
Flake, for 5 minutes.

Mr. FLAKE. Mr. Chairman, I just want to ask unanimous consent
to insert into the record a letter from Americans for Tax Reform,
signed by Mr. Grover Norquist, also signed by the Honorable Bob
Barr, former Member of Congress, whom we all know here, and
David Keene, the president of the American Conservative Union, in
opposition to the bill.

Mr. HOSTETTLER. Without objection.

Mr. FLAKE. Thank you.

[The letter follows in the Appendix]

Mr. HOSTETTLER. Does the gentleman yield back his time?

Mr. FLAKE. Yes, I do.

Mr. HOSTETTLER. The Chair now recognizes the gentlelady from
California, Ms. Sanchez, for 5 minutes.

Ms. SANCHEZ. Thank you, Chairman Hostettler and Ranking
Member Jackson Lee, for convening this important legislative hear-
ing today to hear testimony on H.R. 2671, the Clear Law Enforce-
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ment for Criminal Alien Removal Act of 2003, commonly known as
CLEAR.

I believe that the CLEAR Act is perhaps one of the most dan-
gerous and potentially damaging bills that this Subcommittee has
considered. The CLEAR Act is detrimental to our police depart-
ments, the safety of our immigrants and nonimmigrant commu-
nities, and to our national security.

The CLEAR Act burdens State law enforcement agencies and
budgets because it puts a substantial burden on the State and local
law enforcement agencies, State and local budgets, and taxpayers
as well. The CLEAR Act will require State and local law enforce-
ment agents to be police officers, first responders, and now immi-
gration agents. America’s State and local law enforcement agencies
have their hands full fighting crimes and keeping our streets safe.

Since the terrorist attacks of September 11th, State and local law
enforcement agents have been given added responsibilities of being
first responders, our first line of defense against a terrorist attack.
The CLEAR Act adds to these substantial burdens the responsi-
bility of enforcing Federal civil immigration laws, not criminal im-
migration laws. This is not an easy task. To properly enforce Fed-
eral immigration laws, police officers will have to be knowledgeable
about subjects like the H1-B visa program, asylum, and temporary
protected status. It takes Federal immigration agents 17 weeks of
training to learn the basics of these subjects, not to mention the
time it takes to understand the thousands of nuances of Federal
immigration law.

The CLEAR Act will also make it much more difficult for State
and local law enforcement agents to protect the communities that
they try to serve. Turning police officers into immigration agents
will destroy trust, cause many immigrants, whether they are here
legally or illegally, to avoid contact with law enforcement agents
because of the fear factor, and deter immigrants from helping with
criminal investigation. The fear of being imprisoned or deported
will cause victims, witnesses, or concerned citizens of immigrant
communities from contacting police officers within information
about crimes. This fear may prove to be a slippery slope and result
in immigrants’ not informing fire departments and emergency res-
cue personnel of emergencies.

And I have two letters that I'd like to submit with unanimous
consent into the record from the California Police Chiefs Associa-
tion and the Federal Hispanic Law Enforcement Officers Associa-
tion in opposition to this bill. They are folks on the front lines that
see that establishing this type of fear in communities is going to
actually hamper their ability to protect and serve.

Mr. HOSTETTLER. Without objection.

[The letter follows in the Appendix]

Ms. SANCHEZ. One of the most troubling aspects of the CLEAR
Act is that it doesn’t require any police training of immigration law
whatsoever. While it gives the officers the added responsibility for
enforcing Federal immigration laws, it doesn’t do anything to en-
sure that officers will be adequately trained to enforce those laws.

Under Sectio 109(a) of the CLEAR Act, within 180 days of enact-
ment the Attorney General or the Secretary of the Department of
Homeland Security are required to develop a training manual to
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teach State and local law enforcement personnel about how to en-
force Federal civil immigration law. However, the training is not
mandatory. Under section 109(d) of the CLEAR Act, the clarifica-
tion provision, States and localities are not required to take any
immigration training courses as a prerequisite to enforcing immi-
gration laws.

Specifically, section 109(d) states, “Nothing in this act or any
other provision of law shall be construed as making any immigra-
tion-related training a requirement for or prerequisite to any State
or local law enforcement officer to enforce Federal immigration
laws in the normal course of carrying out their law enforcement
duties.”

As a further obstacle to training State and local police officers on
immigration law, section 109(b)(1) of the CLEAR Act allows the At-
torney General or the Secretary of DHS to charge States and local-
ities a fee of up to 50 percent of the total cost to acquire the train-
ing manuals without actually requiring the training itself.

I have extended remarks which I would like to submit to the
record, but I just want to make one final point, and that is that
the CLEAR Act, which purports to further national security inter-
ests, will actually have the opposite effect if implemented because
police officers will now be burdened with trying to enforce civil im-
migration laws such as overstayed student visas, as an example, or
a student who may have temporarily overstayed before re-enroll-
ing, or a student who may have dropped to part-time status but
has an extension in the works and under consideration, instead of
going after the criminal aliens, which all of us think law enforce-
ment’s time is well spent doing.

So with that, I will yield the balance of my time and submit my
full remarks for the record.

[The prepared statement of Ms. Sanchez follows in the Appendix]

Mr. HOSTETTLER. I thank the gentlelady.

The Chair now recognizes the gentleman from Iowa, Mr. King,
for 5 minutes.

Mr. KiNG. Thank you, Mr. Chairman. I appreciate the oppor-
tunity to be recognized, and I would ask unanimous consent to in-
troduce some remarks into the record, but also make some very
brief comments with regard to that. As I listen to the opening
statements here before this hearing, a few things come to mind.

One is, according to INS’ records, there were at least 98 Amer-
ican citizens who were murdered by those who had been adju-
dicated as illegal aliens and then released into society. That’s be-
tween 1994 and 1998, if I remember those numbers right—1999.
And I think those numbers are significantly larger. We're in the
process of compiling data, not just from our Federal penitentiaries
but also from the State penitentiaries. It’s very complicated. That
number does look to be substantially larger.

As we are seated here today and we watch the news across the
country, there is an effort across the Nation called—and I think in-
accurately labeled a Freedom Ride, where there are buses traveling
through our major cities in America advocating for fast-track citi-
zenship for illegal aliens. And, you know, as I listen to the argu-
ments that are made here, there are those also who support that
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as a legitimate means to adapt the law to the person who has bro-
ken it rather than enforce the law as it’s intended by Congress.

It’s our responsibility to enforce the law or amend the law, and
I believe Mr. Norwood has brought an important piece of legislation
here before us. I am a cosponsor of this legislation. I enthusiasti-
cally support it. I was raised in a law enforcement family, and it
is absolutely essential that we have cooperation at all levels of law
enforcement in this country, from Federal down through our State,
down to our local law enforcement officers. They have to know on
what ground they stand, and any city that passes an ordinance
that precludes their employees from enforcing Federal law in a
sense is writing their own immigration law. That’s the responsi-
bility of Congress.

Thank you, Mr. Chairman. I yield back.

[The prepared statement of Mr. King follows in the Appendix]

Mr. HOSTETTLER. The gentleman yields back the balance of his
time. The Chair now recognizes the gentlelady from California, Ms.
Lofgren, for 5 minutes for an opening statement.

Ms. LoFGREN. Thank you, Mr. Chairman. I will not use the en-
tire 5 minutes, but I will say that I believe that the so-called
CLEAR Act would be a mistake for our country and would set back
the cause of law enforcement significantly.

When the police chiefs of California send a letter to me and the
delegation as strong as a letter they’ve sent arguing against a piece
of legislation, I think it’s important to sit up and take notice. And,
in addition to the points they’'ve made relative to the enforcement
of the criminal law, I also believe that the issues in their minds
relative to forcing local police to cover the costs to deal with non-
criminal aliens is something that we need to address in this Con-
gress.

As you know, California has the highest-gap funding levels and—
but we still shoulder most of the costs in State government and in
local government. And this will just aggravate that situation. So,
in addition to the letter from the Police Chiefs Association, I will
note that the California Democratic delegation met just last week
with the sheriff of L.A. County, with the sheriff of Orange County,
with the chief of police of the city of Los Angeles, and all three of
them urged us not to do this. And these are not exactly, you know,
liberal guys. I mean, they think it’s a mistake, and I think we
ought to listen to them.

In addition to the letter from the police chiefs, I would like to
submit—ask unanimous consent to submit for the record a letter
from the chief of police of the city of Newark, which is just outside
my district in California, as well as a letter from the Boston police,
all in opposition to the legislation, as well as a letter just received
and signed by, I think, something like three or four pages from the
California Legislature outlining their concern and disagreement
with the act.

[The letters follow in the Appendix]

Ms. LOFGREN. I think that it’s good to have hearings sometimes
on controversial issues such as this, and we can listen to the ex-
perts. Certainly the police chiefs know a lot more about law en-
forcement than any one of us.

So I yield back the balance of my time.
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Mr. HOSTETTLER. The Chair now recognizes the gentleman from
California, Mr. Berman, for 5 minutes for an opening statement.
Oh, sorry. The Chair now recognizes the gentlelady from Pennsyl-
vania, Ms. Hart, for 5 minutes for an opening statement.

Ms. HART. Thank you, Mr. Chairman. I have a larger opening
statement to submit for the record, but I simply want to state that
I believe we’re hearing some interesting concerns about the legisla-
tion, and maybe some of it’s a misunderstanding about the legisla-
tion. And I'm pleased that we have the prime sponsor, Mr. Nor-
wood, here as well as Mr. Deal. And I'm also an original cosponsor
of the bill.

One of the major complaints that we heard about domestic secu-
rity after September 11th was the lack of coordination between
Federal agencies and between Federal and State officials. Unfortu-
nately, these problems haven’t been entirely solved, especially be-
tween Federal immigration officials and State and local law en-
forcement. That is the purpose of the CLEAR Act.

Now, the problem is very obvious to a lot of us who've actually
experienced issues in our districts, those who, like Mr. King re-
ferred to, had terrible crimes committed where illegal immigrants
were actually released from custody, only to commit those crimes—
which, I will add, further complicated the job of local law enforce-
ment and that could have been avoided completely if that law en-
forcement could have dealt with the issue right up front.

That’s why I’'m happy to join as an original sponsor of this bill.
I look forward to the testimony. I don’t’ want to belabor the open-
ing statements any longer, but I ask for unanimous consent to sub-
mit n&y opening statement, the complete opening statement, for the
record.

Mr. HOSTETTLER. Without objection.

[The prepared statement of Ms. Hart follows in the Appendix]

Ms. HART. I yield back.

Mr. HOSTETTLER. The Chair now recognizes the gentleman from
California, Mr, Berman, for 5 minutes for an opening statement.

Mr. BERMAN. Well, thank you very much, Mr. Chairman, and I
thank you for calling this hearing because I think it’s important to
create a structure for the discussion of this important issue.

I don’t want to repeat, even though I very strongly agree with
the arguments of my colleagues, Mr. Flake and Ms. Jackson Lee
and Ms. Sanchez and Lofgren, on why I have real concerns about
this legislation.

I would like to put into the record two letters. One is a letter
from the police department of Lenexa, Kansas, indicating just what
the passage of this legislation would do to the operations of that
police department and that town in the State of Kansas.

Mr. HOSTETTLER. Without objection——

Mr. BERMAN. Not California, not Berkeley, not Boston. Kansas.

And also from a battered women’s and children’s nonprofit, point-
ing out that immediately upon the passage—also located in Kan-
sas, upon passage of this kind of legislation, they know that immi-
grant women and children who’ve been subject to abusive treat-
ment, the kind of people that this shelter and program seek to take
care of, will no longer come or report to the local authorities these
incidents and get the treatment, that this will work against the vic-
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tims of crime and mistreatment because of what they feel will hap-
pen should something like the CLEAR Act become law. If T could
put both of those in the record, I would appreciate it, Mr. Chair-
man.

Mr. HOSTETTLER. Without objection.

[The letters follow in the Appendix]

Mr. BERMAN. And then, just a general comment. The present sit-
uation—I agree with many of the speakers who disagree with me
on this bill. The present situation is intolerable. We have millions
of people in this country out of status, using false identifiers. Obvi-
ously the whole premise of the ’86 bill on the issue of sanctions did
not apply. We're trying to do a number of things to deter this from
continuing to happen, spending a great deal of resources to make
our borders more under our control, to implement entry-exit visa
systems to try and deal with the potentials for overstays.

But it seems to me at a very fundamental level we have three
choices: we let this intolerable situation continue, with all the ex-
ploitation and problems that exist from it; we attempt to address
it, as many thoughtful people on both sides of the aisle have, our
colleague Mr. Flake has put together a process for doing this. Many
others in both the House and the Senate have. And try to come to
grips with not only the problem of our borders, but the issue of
need for legal workers in the future through the utilization of a
safety valve of guest worker programs, and the situation of the mil-
lions of people who are in this country in an undocumented status
whom we have no track of, we have no true identification of, and
in the context of both humanitarian reasons and economic reasons
and homeland security reasons, we need to address. Or we can cre-
ate a massive Federal effort to go out and find and deport these
7 to 9 million people from this country. I don’t believe the Amer-
ican people would stand for what would be required to do that, and
well they shouldn’t. But what the CLEAR Act does, to our way of
thinking, is it tries to take the third approach but on the cheap,
by imposing on local and State law enforcements, without adequate
funding, the obligations to do what, if Congress really wanted to be
done, they should take on themselves through appropriations and
a massive expansion of a domestic force to find these people, and
with all of the consequences that that would mean, and instead
seek to just transfer the duties without the training, without the
funding, and at great costs to the missions of our local police agen-
cies around the country.

So, on balance, I think that this proposal is a mistake. If we’re
going to take that approach, let’s do it straightforwardly and hon-
estly. Let’s debate that, not seek to transfer the burdens to some-
body from a Government that is supposed to be responsible for the
passage, the implementation, and the enforcement of its immigra-
tion laws.

Thank you, Mr. Chairman.

Mr. HOSTETTLER. The gentleman yields back the balance of his
time.

Under unanimous consent, the Chair, along with the Sub-
committee, welcomes the gentlemen from Georgia, our colleagues
Mr. Deal and Mr. Norwood. I'd like to point out that Mr. Norwood
is the sponsor of the CLEAR Act, the subject of today’s hearing,
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and the gentlemen will be open later in the hearing to ask ques-
tions of our witnesses and engage in this discussion.

I'd like to now turn to our witnesses—they’re here—who have
been very patient. We appreciate that.

John Morganelli was elected district attorney of Northampton
County, Pennsylvania, in 1991, a position to which he was re-elect-
ed, unopposed, in 1995, 1999, and 2003. He was also a Democratic
candidate for Pennsylvania Attorney General in 2002.

In 2002, Mr. Morganelli was named president of the Pennsyl-
vania District Attorneys Institute. In addition, he served as presi-
dent of Pennsylvania District Attorneys Association from 1999 to
2000 and has been a member of the Executive Board since 1995.

In 1996 to 1997, he was appointed special deputy attorney gen-
eral by Attorney General Tom Corbett, investigating matters in
Lackawanna and Luzerne counties. He has served as assistant
public defender in Northampton County and as an independent
special counsel investigating alleged police misconduct in Moore
Township, Pennsylvania.

Mr. Morganelli earned his juris doctor in May 1980 from
Villanova School of Law, and he was a summa cum laude graduate
of Moravian College, Bethlehem, Pennsylvania, with a Bachelor of
Arts in political science. Welcome, Mr. Morganelli.

Mr. MORGANELLI. Good afternoon.

Mr. HOSTETTLER. Professor Kris Kobach is a professor of law and
Daniel L. Brenner Scholar at University of Missouri at Kansas City
Law—School of Law, where he teaches and researches in constitu-
tional law, American legal history, legislation and legislative draft-
ing. From 1995 to 1996, Mr. Kobach was a judicial clerk to Judge
Deanell Tacha of the Tenth Circuit U.S. Court of Appeals. Fol-
lowing that clerkship, he was an associate professor at UMKC Law
School from 1996 to 2000, a position that he left in 2001 to become
a White House fellow.

After his fellowship from 2002 to 2003, Mr. Kobach was counsel
to Attorney General John Ashcroft. In this position, he served as
the Attorney General’s chief legal and policy adviser on immigra-
tion law and border security. He is a summa cum laude graduate
of Harvard University, with a B.A. in Government. After grad-
uating first in his class from the government department at Har-
vard, Mr. Kobach was a Marshall Scholar at Oxford University
where he received a master’s and a doctorate in politics.

He returned to the United States and received his juris doctor
from Yale Law School in 1995. Mr. Kobach is the author of numer-
ous books and scholarly publications. Welcome, Professor.

Jim Edwards is an adjunct fellow with the Hudson Institute and
a principal and co-founder of Olive Edwards Public Affairs, where
he focuses on health care, homeland security, and other domestic
policy issues. He formerly served as assistant vice president of com-
munications at the Health Care Leadership Council. Before enter-
ing the private sector, Dr. Edwards was legislative director to U.S.
Representative Ed Bryant, where he handles the Congressman’s
Judiciary Committee assignment. He began his congressional ca-
reer on the staff of U.S. Senator Strom Thurmond. Dr. Edwards
earned his doctorate at the University of Tennessee and his bach-
elor’'s and master’s degree at the University of Georgia. He was
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also selected by the Claremont Institute for its prestigious Lincoln
Fellows in Constitutional Government class in 1998.

He co-authored “The Constitutional Politics of Immigration Re-
form,” which was nominated for the Hardeman Prize. His writing
has appeared in the New York Times, Christian Science Monitor,
Investor’s Business Daily, and American Outlook. Welcome, Doctor.

Gordon Quan is the Mayor Pro Tem of Houston, Texas. He chairs
the Houston City Council’s Housing Initiatives, Ethics, and Council
Governance Committees and also serves as a member of several
other committees. He has been recognized for his work on Hous-
ton’s City Council, having been the recipient of the Vision in Amer-
ica Award in 2001 by the International Channel for his work in im-
migrants’ rights and having been selected Council Member of the
Year for 2002 by the Houston Police Officers Union.

Mr. Quan is also an immigration attorney at the firm of Quan,
Burdette & Perez. He earned his Bachelor of Arts degree in History
and Government at the University of Texas at Austin and his mas-
ter’s degree in education from the University of Houston, followed
by a law degree from South Texas College of Law. Welcome, Mayor.

Mr. QUAN. Thank you.

Mr. HOSTETTLER. Gentlemen, each of you will have 5 minutes.
Without objection, your full opening statement will be available for
the record, and if you could summarize and keep it within the 5
minutes, we would very much appreciate it.

Mr. Morganelli.

STATEMENT OF JOHN M. MORGANELLI, DISTRICT ATTORNEY,
NORTHAMPTON COUNTY, PENNSYLVANIA

Mr. MORGANELLI. Good afternoon. Thank you very much for in-
viting me. As was mentioned, my name is John Morganelli. I'm the
elected district attorney in Northampton County, Pennsylvania,
where I have served as district attorney for 12 years, and I am a
past president of the statewide association of prosecutors.

Every two—twice a year in Northampton County, we have a nat-
uralization service where new citizens of the United States are ad-
mitted to citizenship. It’s a ceremony that occurs all across court-
houses around this great country, and I go to it. And it’s a very
moving ceremony, people who came to the United States legally,
have followed the rules, who did what was required to become U.S.
citizens, and now enjoy what our country has to offer them.

I have no doubt when I watch them carrying American flags and
swearing to the oath of naturalization and citizenship that they,
like many who came before them and many that will come after
them, will be productive citizens, contributing to the greatness of
America.

Unfortunately, there are also those who come to America ille-
gally. They come not with an intent to commit to the American
way, but, rather, to evade the law, commit crime, and impact nega-
tively on our country. In the last 10 years, there has been a stag-
gering increase in the number of illegal aliens residing not only in
the United States but in my home State of Pennsylvania. INS, now
ICE, estimated that the illegal population of Pennsylvania in 1992
to be about 27,000. In 1996, that number jumped to 37—jumped 37
percent to approximately 37,000. The 2000 Census suggests that
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the number of illegal aliens in Pennsylvania is now somewhere be-
tween 100,000 and 200,000. As all of you know, nationwide the es-
timate is between 9 and 13 million.

Despite the voices of those who believe that the influx of these
9 to 13 million illegal aliens is a positive thing, the fact of the mat-
ter is is that illegal immigration is having an extremely negative
impact upon America at many levels. Unfortunately, many, if not
all, of illegal aliens who are here are engaged in criminal activity.
Identity theft, use of fraudulent Social Security numbers and green
cards, tax evasion, driving without licenses represent some of the
crimes that are engaged in by most of the illegal aliens on a daily
basis merely to maintain and hide their illegal status. In addition,
violent crime and drug distribution and possession is also preva-
lent. Over 25 percent of today’s Federal prison population are ille-
gal aliens. In some areas of the country, 12 percent of felonies, 25
percent of burglaries, 34 percent of thefts are committed by illegal
aliens. The numerous crimes such as identity theft and fraud, use
of false identification, is causing havoc with recordkeeping systems,
including but not limited to Social Security, income tax, and other
compilation of data that we routinely rely upon for accuracy and
identity verification.

Just about every single day, municipal and State police come in
contact with illegal aliens routinely through traffic stops and com-
plaints by citizens. When police encounter these individuals, they
find most of the time that they are utilizing fraudulent documents,
false names, and other people’s identities. Identification of these in-
dividuals is impossible and, quite frankly, many of the illegal
aliens committing crimes here in the United States have criminal
records from their country of origin, which cannot be ascertained
because of their continuing use of false identities. Clearly, in addi-
tion to being a crime issue, the growing illegal alien population is
also a national security issue, as was stated recently by the FBI.

What we see is a number of problems. For example, we know
from comments made by retired Deputy Chief of Border Patrol in
Blaine, Washington, Eugene Davis, who said recently that there
was no effort to locate 95 percent of aliens apprehended in his re-
gion over the past 10 years and released pending deportation hear-
ings. According to Davis, these illegal aliens have simply been al-
lowed to disappear in the United States. No one knows whether a
number of these missing persons are trained terrorists who will
emerge later to perpetrate acts of terrorism inside our country.

And then there is the direct cost to taxpayers. In Pennsylvania,
the financial cost to the taxpayers is staggering. Pennsylvania re-
quested from the Federal Government in fiscal year 99 for about
196,000 days of incarceration money from you to help pay for the
costs of detaining illegal aliens in State and local jails. The cost to
Pennsylvania taxpayers was $13,350,000. Under the SCAAP pro-
gram, we received $5 million, leaving $8 million of uncompensated
cost to be footed by Pennsylvania taxpayers. In fiscal year 2000,
our State received $4.3 million.

Clearly, illegal immigration in the United States is a negative
and not a plus and must be addressed for a variety of reasons. But
the solution lies in empowering local and State police with the au-
thority to arrest, detain illegal aliens they come in contact with.
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Clearly, the CLEAR Act, which you are considering, would ex-
pressly authorize local and State law enforcement to investigate,
apprehend, and detain aliens in the United States. The CLEAR Act
provides incentives for those municipalities and States who, for
whatever reasons, want to recognize the seriousness of this prob-
lem and also penalties for those who do not recognize the serious-
ness of this growing problem.

In Pennsylvania, not only in the Lehigh Valley where I serve as
DA, law enforcement has taken an interest in identifying and re-
moving illegal criminal aliens. There have been efforts in the
Scranton, Wilkes-Barre area by local police and in western Penn-
sylvania where Congressman Hart serves.

But, unfortunately, local and State law enforcement at the
present time have to rely on Federal officials. In the past, the Fed-
eral Government has shown very little interest in this issue. For
example, on a number of occasions, my office, as well as local and
State police, have come in contact with illegal aliens who admit
their illegal status, and most of them, by the way, admit that
they’re illegally in the country as soon as they’re inquired by law
enforcement. When Federal agencies such as ICE were contacted,
we were often told that as long as these criminal aliens were not
committing any additional crimes, they should just be released and
let go. I have also been told in the past that INS “discourages this
type of investigation.” In other words, it’s not enough for them to
be aware of the fact that there are thousands of illegal aliens in
our communities; we are told they must essentially be doing some
other type of crime—and by that mostly is felony crimes rather
than misdemeanors—before they will get interested in the matter.

When arrests are made by local and State police on State
charges, like identity theft, fraudulent documents, we then get
word later that these individuals have been released by an immi-
gration judge and told that they should leave the country in 6
months. Within a short period of time, we see them back in my ju-
risdiction, utilizing another false identity and another Social Secu-
rity card.

In my view, the thinking has to change in Washington, and the
CLEAR Act is an indication—would be an indication from the Con-
gress that the thinking has, in fact, changed. The fact of the matter
is that the cost to society from illegal aliens is so severe, we can
no longer leave this exclusively to the Federal Government. Local
prosecutors, local and State police must be empowered and aggres-
sive with respect to the issue.

Some may argue that most local police departments don’t want
to enforce immigration violations and have resisted the idea of
using their officers to track down illegal immigrants, and that may
be the case in some jurisdictions. But that is not the case to de-
prive the law enforcement community across this great country in
those areas where we want to address the problem.

I believe that now in the wake of September 11th, a growing per-
cent of law enforcement wants to be involved because they equate
this illegal immigration issue with protecting national security, and
they are involved. We are involved. You have seen pilot programs
in the State of Florida that empowers local law enforcement and
have worked out agreements with the Justice Department.
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In summary, let me state the following: As a State prosecutor,
I believe this legislation is necessary. However, I do caution that
the ultimate success of this goal will be based on the political will
of both political parties here in Washington. For some reason, it ap-
pears to me just as a normal citizen that both political parties are
really not interested in addressing this issue in any meaningful
way. I was excited to hear that this legislation was being proposed
because it may be an indication that we are getting serious to ad-
dress this growing problem in our country.

Obviously, the CLEAR Act is not a panacea and perhaps it needs
to be tweaked along the suggestions made by some of the Members
of this Committee. But it is the only way we are going to address
the problem because Federal officials do not come in contact with
illegal aliens on a daily basis. It’s the local and State police that
do, and they are the people that have to have the power to act or
the problem will continue to get worse.

Lastly, let me say that also some attention must be given to im-
migration judges. My experience is that immigration judges rou-
tinely release those who have been arrested by local law enforce-
ment, convicted of an identity crime, taken out by INS on a de-
tainer to York, Pennsylvania, where our holding area is, and they
release them routinely back into the population and tell them that
they should be out of the country in 60 days or 6 months. And you
know that no one’s leaving. They disappear into American society,
sometimes back to my own jurisdiction, adopt a new false name,
new false documents, and resume their illegal status in our coun-
try.

The efforts to clean up this mess can only be done legislatively
by way of the CLEAR Act, which recognizes that it has to be in-
volving local law enforcement. It must empower us or the problem
will grow.

I'd like to thank all of you, the Chairman of the Committee par-
ticularly, for inviting me to offer these comments today. Thank you
very much.

[The prepared statement of Mr. Morganelli follows:]

PREPARED STATEMENT OF JOHN M. MORGANELLI

Good afternoon. My name is John M. Morganelli and I am the elected District At-
torney in Northampton County, Pennsylvania. I have served as District Attorney for
twelve (12) years and I am a past President of the Pennsylvania District Attorneys
Association, a statewide Association of prosecutors in Pennsylvania.

On June 25, 2003 there occurred in Northampton County a ceremony that is often
repeated in courthouses throughout the United States. A number of individuals from
all parts of the world participated in a naturalization ceremony that resulted in new
citizens of the United States of America. I had the pleasure of meeting some of these
individuals who were beaming with pride, carrying American flags as they swore
the oath of naturalization and U.S. citizenship. These people immigrated to the
United States legally, followed the rules, did what was required to become U.S. citi-
zens and now enjoy what America has to offer them. I have no doubt that they, like
many before them and many who will come after them, will be productive citizens
contributing to the greatness of America.

Unfortunately, there are also those who come to America illegally. They come not
with an intent to commit to the American way, but rather to evade the law, commit
crime and impact negatively on our country. In the last ten (10) years, there has
been a staggering increase in the number of illegal aliens residing in Pennsylvania.
INS, now ICE, estimated that the illegal alien population of Pennsylvania in 1992
to be about 27,000. In 1996 that number jumped 37% to approximately 37,000. The
2000 census suggests that the number of illegal aliens in Pennsylvania is some-
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where between 100,000 and 200,000. Nationwide, the estimates of illegal aliens liv-
ing in the United States is somewhere between 9 and 13 million.

Despite the voices of those who naively believe that the influx of this estimated
9 to 13 million illegal aliens into the United States is a positive thing, the fact of
the matter is that illegal immigration is having an extremely negative impact upon
America at many levels. Unfortunately, the majority of illegal aliens who are here
are engaged in criminal activity. Identity theft, use of fraudulent social security
numbers and green cards, tax evasion, driving without licenses represent some of
the crimes that are engaged in by the majority of illegal aliens on a daily basis
merely to maintain and hide their illegal status. In addition, violent crime and drug
distribution and possession is also prevalent among illegal aliens. Over 25% of to-
day’s federal prison population are illegal aliens. In some areas of the country, 12%
of felonies, 25% of burglaries and 34% of thefts are committed by illegal aliens. The
numerous crimes being committed by illegal aliens such as identity theft, fraud and
use of false identification is causing havoc with record-keeping systems including
but not limited to Social Security, income tax and other compilation of data that
we have routinely relied upon for accuracy and identity verification. Just about
every day, municipal and state police come in contact with illegal aliens who are
utilizing fraudulent documents, false names and other people’s identities. Identifica-
tion of these individuals is impossible and, quite frankly, many of the illegal aliens
committing crimes here in the United States have criminal records from their coun-
try of origin which cannot be ascertained because of their continuous use of false
identities. Clearly, in addition to being a crime issue, the growing population of ille-
gal aliens in the United States is without a doubt the single most important na-
tional security issue facing us. As an example of that, in May 2002 federal agents
arrested 2 Egyptian nationals for trying to smuggle illegal Middle Eastern immi-
grants into New Jersey by way of Mexico. For a fee of $8,000.00, court documents
showed the suspected smuggling ring flew customers on tourist visas to Brazil, then
sent them to Guadamala through Mexico and finally across the southwest border
into the U.S. With regard to our northern border in Blaine, Washington, a retired
Deputy Chief of Border Patrol Agent Eugene Davis stated recently that there has
been no effort to locate 95% of aliens apprehended in his region over the past 10
years and released pending deportation hearings. According to Davis, these illegal
aliens have simply been allowed to disappear into the United States. No one knows
whether a number of these missing persons are trained terrorists who will emerge
to perpetrate more acts of terrorism inside the United States.

Then, there is the direct cost to taxpayers as a result of the criminal acts com-
mitted by illegal aliens. In Pennsylvania the financial cost to taxpayers is stag-
gering. Pennsylvania requested compensation from the federal government in fiscal
year 1999 for the incarceration expenses for about 196,676 days of detention for ille-
gal aliens in state and local jails and prisons. The cost to Pennsylvania taxpayers
amounted to $13,350,000.00. Under the “State Criminal Alien Assistance Program”
(SCAAP), Pennsylvania received $5 million leaving $8 million of uncompensated
cost to be footed by Pennsylvania taxpayers. In fiscal year 2000, Pennsylvania re-
ceived $4.3 million. Payments to the states were lower overall so local taxpayers
were faced to absorb a much larger share of the cost of criminal illegal alien incar-
ceration. Clearly, illegal immigration into the United States is a negative and not
a plus and must be addressed for a variety of the aforesaid reasons. But the solution
lies in empowering local and state police with the authority to arrest, detain and
deport illegal aliens. Clearly, the CLEAR Act, which you are considering today,
would expressly authorize local and state law enforcement to investigate, appre-
hend, detain and remove aliens in the United States. The CLEAR Act provides eco-
nomic incentives and penalties for those municipalities and states who for whatever
reasons do not recognize the seriousness of this problem and fail or lack the desire
to help with this growing problem. In Pennsylvania, not only in the Lehigh Valley
where I serve as the District Attorney, law enforcement has taken an interest in
identifying and removing illegal aliens. There have been efforts in the Scranton
Wilkes-Barre area by local police and in western Pennsylvania to deal with this
issue but, unfortunately, local and state law enforcement at the present time have
to rely on federal officials. In the past, the federal government has not shown much
interest in this issue. For example, on a number of occasions, my office as well as
local and state police have come into contact with illegal aliens who have admitted
their illegal status and entry into the United States. When federal agencies such
as the INS now ICE were contacted, we were often told that as long as these crimi-
nal aliens were not committing additional crimes, they should just be let go. I have
also been told that in the past INS discourages “this type of investigation.” In other
words, it is not enough for them to be aware of the fact that there are thousands
of illegal aliens living in our communities, we are told that they must essentially
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be committing some other type of crime before the federal government would get
involved. When arrests are made by local police on state charges such as identity
theft, etc. INS will often inform us that they are “not interested” in detaining and
deporting these kinds of illegal immigrants. For some reason, the federal govern-
ment continues to believe that immigration violations by themselves do not warrant
much enforcement. In my view, this thinking must change and the CLEAR Act cer-
tainly is an indication from the Congress that the thinking has in fact changed. The
fact of the matter is that the cost to society from the impact of illegal aliens is so
severe, we can no longer afford not to act or leave this problem exclusively to the
federal government. Local prosecutors, local and state police must be empowered,
aggressive and diligent with respect to the presence of illegal aliens. Although some
may argue that most local police departments do not want to enforce immigration
violations and have resisted the idea of using their officers to track down illegal im-
migrants, reasoning that crime fighting is better served by building relationships of
trust in immigrant communities, I believe that now in the wake of September 11,
2001 a growing percent of law enforcement agencies around the country are begin-
ning to equate illegal immigration and immigration enforcement with protecting na-
tional security and they want to be involved. You have seen pilot programs in the
state of Florida empowering local law enforcement to enforce immigration laws. Im-
plementation of the provisions of the CLEAR Act would, perhaps, make unnecessary
the memorandums of understandings that some jurisdictions are seeking with the
Justice Department in order to obtain power for state and local police to enforce im-
migration laws.

In summary, let me therefore state unequivocally that as a state prosecutor, I be-
lieve that this legislation is necessary. However, I caution you that the ultimate suc-
cess of this goal will be based upon the political will of both political parties here
in Washington. Quite frankly, I am not very optimistic. I believe that both the Re-
publicans and the Democrats are to blame for the present lack of enthusiasm on
the part of the government to enforce immigration laws. Business interests that
often influence Republican Party politics clearly want cheap labor and often employ
illegal aliens in menial jobs paid less than the minimum wage. On the other hand,
the Democratic Party continuously at the national level panders to ethnic politics.
Obviously, the CLEAR Act is not a panacea and we cannot overnight deal with the
issue of the huge invasion of illegal aliens into America. And, it is also clear that
even with an aggressive approach to enforcement and passage of the CLEAR Act,
we continue to have the problem of hundreds of thousands of illegal aliens invading
our country on a regular basis through our northern and southern borders. And
lastly, there must also be attention to immigration judges who routinely, after local
law enforcement has apprehended, arrested and prosecuted an illegal alien, often
release these illegal aliens back out into the community on ROR or minimal bail
with an order for them to deport. Of course, these illegal aliens again disappear into
American society, adopt a new false identity, a new false name and relocate to some
other community. Occasionally, we have seen the people that we have prosecuted
come right back to my area resuming again their jobs, life under another name and
another social security number. The effort to clean up this mess cannot only be done
legislatively via the CLEAR Act, but must recognize the other areas related to im-
migration enforcement that also must be addressed. Nevertheless, the CLEAR Act
is necessary because without an empowered municipal and local departments
throughout the United States, the problem will continue to grow and get worse.

I would like to thank the Chairman of the Committee and members of the Com-
mittee for inviting me to offer these comments today.

Mr. HOSTETTLER. Thank you, Mr. Morganelli.
Professor Kobach.

STATEMENT PROFESSOR KRIS W. KOBACH, ASSOCIATE
PROFESSOR OF LAW, UNIVERSITY OF MISSOURI KANSAS CITY

Mr. KoBACH. Thank you, Mr. Chairman. In my testimony, I will
do two things: first, I will briefly summarize the legal basis by
which State and local police may make immigration arrests under
current law; and then I will briefly review some of the more salient
provisions of the CLEAR Act.

It’s long been widely recognized that State and local police have
the authority to make arrests for criminal violations of the INA,
the Immigration and Nationality Act. But where some confusion
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has existed in recent years has been on the question of whether
that same authority extends to civil violations of the act that
render an alien deportable. That confusion was, to some extent, fos-
tered by an erroneous 1996 OLC opinion of the Department of Jus-
tice. In 2002, OLC corrected this error, withdrew the relevant por-
tion of the ’96 opinion from its website, and produced a new opinion
which analyzed the issue. Although the Attorney General did not
publicize that opinion, the Attorney General did announce the con-
clusion thereof that arresting aliens who have violated either crimi-
nal provisions of the act or civil provisions that render the alien de-
portable is within the inherent authority of the States.

That said, I will proceed now to offer my own analysis of this
issue and offer some of my reasons why I believe this is the correct
conclusion on this important question.

The source of this authority flows from the States’ status as sov-
ereign entities. It inheres in the ability of one sovereign to assist
another sovereign in the enforcement of its laws. This is the same
inherent authority that exists when a State police officer observes
a criminal violating a Federal law and goes ahead and makes the
arrest. It is the—there is no Federal statute that conveyed that au-
thority or empowered the State police officer to do that. It is, rath-
er, the inherent authority of one sovereign to assist the other sov-
ereign in law enforcement. And there’s abundant case on the point,
abundant Supreme Court cases on that point: U.S. v. Di Re, Miller
v. United States. And you can read my testimony if you are really
interested in reading those quotes.

But the Ninth and Tenth Circuits have taken this general prin-
ciple and applied it specifically to immigration law, and there,
again, you have very clear law. The Tenth Circuit opined that, “A
State trooper has general investigatory authority to inquire into
possible immigration violations.” That’s from U.S. v. Salinas-
Calderon, and the same court applied preemption analysis to deter-
mine whether a Federal statutes “limits or displaces the pre-
existing general authority of State or local police officers to inves-
tigate and make arrests for violations of Federal law, including im-
migration laws.” That’s U.S. v. Vasquez-Alvarez.

Well, the courts, concluding that the authority is an inherent
one, have then turned to the next question of whether there has
been any Federal preemption of this inherent authority, and here,
again, the courts’ conclusions are unequivocal. In the context of
State arrests for violations of criminal—of Federal law, there’s a
strong presumption against preemption, and it’s useful to note this
at the outset because essentially the States are helping the Federal
Government enforce their own laws, and it is presumed generally
that the Federal Government would like such cooperation.

But the Congress in 1996 put to rest any further doubt on this
question when Congress itself added section 287(g) of the Immigra-
tion and Nationality Act and stated that a formal agreement of the
like we’ve seen in Florida is not actually necessary “for any officer
or employee of a State or political subdivision of a State otherwise
to cooperate with the Attorney General in the identification, appre-
hension, detention, or removal of aliens not lawfully present in the
United States.” That’s quoting from the act.
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The case law supporting this is equally strong, the notion that
there has been on preemption. The Tenth Circuit has issued sev-
eral opinions on the subject, all very clearly on point. The Fifth
Circuit has also rejected the notion that Congress has preempted
the inherent arrest authority in Lynch v. Cannatella. The court
considered 8 U.S.C. 1223 and concluded, “No statute precludes
other Federal, State, or local law enforcement agencies from taking
other action to enforce this Nation’s immigration laws.”

The legal analysis aside, now we’ll get to the more interesting
part, I suppose, and that is, some thoughts on the CLEAR Act.

I believe that the CLEAR Act is an important step that must be
taken if we are serious in our efforts to improve voluntary coopera-
tion between Federal, State, and local authorities and to maximize
the effect of this cooperation. I do have, however, several sugges-
tions about how the act might be improved, how the draft might
be improved. One is that the current wording in section 101 says
that law enforcement personnel of a State are “authorized.” I would
urge the Committee to stay away from the use of the word “author-
ized” because that implies that this is a power being conveyed by
Congress. And, of course, the power already exists. It flows from
their inherent arrest authority. And the alternative phrasing can
be found in my written testimony.

Section 103, I think this is a particularly important provision of
the act. It’s estimated that the net cost of illegal immigration totals
in excess of $40 billion a year, and the forfeiture of assets is a use-
ful way for State governments, who suffer a large amount of that
burden, for them to recover some of those costs.

I would also like to offer some suggestions for improving section
103. It would be useful to create a blanket criminal misdemeanor
offense that applies to any alien who violates any provision of U.S.
immigration law. That would eliminate any ambiguity that still
persists out there among people who haven’t heard my testimony
today.

The second suggestion is that—another phrasing change con-
cerning those aliens whose visa is good for a period longer than
their period of authorized stay in the United States. That’s some-
thing that’s quite common with B visas or tourist visas.

The sharing of information in section 104, also a very important
provision of this act. I suggest that the Committee definitely keep
this in there, then perhaps reword the section even more strongly
to make it clear that this obligation is unmistakable and to accel-
erate the entry of names into NCIC, the National Criminal Infor-
mation Center system.

I'd just like to point out just how critical this is with respect to
the alien absconder program. Absconders—alien absconder prob-
lem. Absconders, as you know, are individuals who've already had
their day in immigration court. They've already been, quote, de-
ported. The problem is that if they aren’t actually detained, more
than 90 percent of people who are adjudicated deportable are never
actually deported, and they abscond, become fugitives. There are
now more than 400,000 absconders at large in American society.
These aliens have had their day in court. They've disobeyed the
final order of removal. In 2001, at the end of the year the Depart-
ment of Justice and the INS launched the absconder initiative to
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start loading the names of these individuals into the NCIC system
so that local police could pull them up in their squad car com-
puters.

The initiative has yielded many valuable arrests, but there is one
problem, that is, that the entry of names into NCIC is occurring
at an alarmingly slow rate. Indeed, we are seeing more absconders
created, if you will, than we are seeing names entered. It’'s not
keeping pace. And I think the CLEAR Act can help solve this prob-
lem by making it crystal clear that the Federal immigration au-
thorities need not—one of the barriers to rapid entry of names is
they are currently trying to ascertain whether an alien actually re-
ceived actual notice of his deportation order. And, of course, if the
alien has left town or changed address without notifying officials—
which quite frequently happens—there won’t be proof of actual no-
tice. The CLEAR Act could clarify this, that this isn’t something
that the immigration authorities need to worry about in the load-
ing of names. And certainly the legal authority exists to take that
position.

Lastly, I would suggest that the Committee consider, as it looks
under the hood, so to speak, tinkering with another part of this en-
gine that is so important, and that is driver’s licenses. As the Com-
mittee is no doubt aware, the issuance of driver’s licenses to illegal
aliens jeopardizes immigration law enforcement, general law en-
forcement, and national security. Driver’s licenses allow people who
are here in violation of immigration laws to operate with ease in
American society and escape the scrutiny that might otherwise
occur had—if they did not have those licenses, and you may also
know that the driver’s license is an effective passport on the North-
ern border. Any alien who can make a good case that he is a U.S.
citizen and bluff his way across the border now has a platform for
crossing that border with ease.

In addition, you have the opportunities for criminals that are
opened up because States that allow illegal aliens to acquire these
licenses necessarily have to reduce the threshold of documentation
for the issuance of such a license. When that happens, it’s more—
it is more easily done for criminals or illegal aliens to obtain the
licenses that back up a false identity. And that false identity can
either be used as a cover for previous criminal acts or it can be
used as a platform for future criminal acts. And, of course, as I'm
sure many of the Committee Members know, it can also be a useful
tool for terrorists. Eight of the hijackers of 9/11 used Virginia driv-
er’s licenses, undoubtedly, to board the planes on that fateful day.
And I think the Committee should address possible ways of solving
that problem, which might include making highway funds subject
to appropriate issuance of driver’s licenses.

In summary, it is clear that there is substantial legal authority
already for State and local police to make immigration arrests, but
it’s also clear that there’s great potential to improve the situation.
Much more can and should be done, and I believe the CLEAR Act
would improve the situation substantially.

[The prepared statement of Mr. Kobach follows:]
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PREPARED STATEMENT OF KRIS W. KOBACH

The terrorist attacks of September 11, 2001, underscored for all Americans the
need to restore the rule of law in the immigration arena. Terrorists were able to
enter the country undetected, overstay their visas with impunity, and move freely
within the country without interference from local law enforcement officers. Each
o{ thease realities created a vulnerability that the hijackers of September 11 ex-
ploited.

Enforcing our nation’s immigration laws is one of the most daunting challenges
faced by the Federal Government. With more 8-10 million illegal aliens already
present in the United States and fewer than 2000 interior enforcement agents at
its disposal, the Bureau of Immigration and Customs Enforcement (BICE) has a
Herculean task on its hands—one that it simply cannot accomplish alone.

The assistance of state and local law enforcement agencies can mean the dif-
ference between success and failure in enforcing the immigration laws. The more
than 650,000 police officers nationwide represent a massive force multiplier.

I will briefly summarize the legal authority upon which state and local police may
currently act in rendering such assistance and then review relevant provisions of
the proposed CLEAR Act. I will not cover the provisions of Section 287(g) of the Im-
migration and Nationality Act (INA), since the scope of such delegated authority is
evident on the face of the act. Rather, I will discuss the inherent authority that has
been possessed and exercised by state and local police since the earliest days of fed-
eral immigration law.

It has long been widely recognized that state and local police possess the inherent
authority to arrest aliens who have violated criminal provisions of the INA. Once
the arrest is made, the police officer must contact federal immigration authorities
and transfer the alien into their custody within a reasonable period of time. Bear
in mind that the power to arrest, and take temporary custody of, an immigration
law violator is a subset of the broader power to “enforce.” This is most salient dis-
tinction between inherent arrest authority and 287g authority to enforce-which in-
cludes arresting, investigating, preparing a case, and all of the other powers of the
exercised by BICE agents.

Where some confusion has existed in recent years is on the question of whether
the same authority extends to arresting aliens who have violated civil provisions of
the INA that render an alien deportable. This confusion was, to some extent, fos-
tered by an erroneous 1996 opinion of the Office of Legal Counsel (OLC) of the De-
partment of Justice, the relevant part of which has since been withdrawn by OLC.
However, the law on this question is quite clear: arresting aliens who have violated
either criminal provisions of the INA or civil provisions that render an alien deport-
able “is within the inherent authority of the states.”* And such arrest authority has
never been preempted by Congress.

This conclusion has been confirmed by every court to squarely address the issue.
Indeed, it is difficult to make a persuasive case to the contrary. That said, I will
proceed to offer my opinion as to why this conclusion is correct. I offer this opinion
purely in my private capacity as a law professor and not as a representative of the
Bush Administration.

THE INHERENT ARREST AUTHORITY POSSESSED BY STATES

The preliminary question is whether the states have inherent power (subject to
federal preemption) to make arrests for violation of federal law. That is, may state
police, exercising state law authority only, make arrests for violation of federal law,
or do they have power to make such arrests only insofar as they are exercising dele-
gated federal executive power? The answer to this question is plainly the former.

The source of this authority flows from the states’ status as sovereign entities.
They are sovereign governments possessing all residual powers not abridged or
superceded by the U.S. Constitution. The source of the state governments’ power is
entirely independent of the U.S. Constitution. See Sturges v. Crowninshield, 17 U.S.
(4 Wheat.) 122, 193 (1819). Moreover, the enumerated powers doctrine that con-
strains the powers of the federal government does not so constrain the powers of
the states. Rather, the states possess what are known as “police powers,” which
need not be specifically enumerated. Police powers are “an exercise of the sovereign
right of the government to protect the lives, health , morals, comfort, and general
welfare of the people . . .” Manigault v. Springs, 199 U.S. 473, 480 (1905). Essen-
tially, states may take any action (consistent with their own constitutions and laws)

1See ATTORNEY GENERAL’S REMARKS ON THE NATIONAL SECURITY ENTRY-EXIT
REGISTRATION SYSTEM, Washington, D.C., June 6, 2002.
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unless there exists a prohibition in the U.S. Constitution or such action has been
preempted by federal law.2

It is well established that the authority of state police to make arrests for viola-
tion of federal law is not limited to those situations in which they are exercising
delegated federal power. Rather, such arrest authority inheres in the States’ status
as sovereign entities. It stems from the basic power of one sovereign to assist an-
other sovereign. This is the same inherent authority that is exercised whenever a
state law enforcement officer witnesses a federal crime being committed and makes
an arrest. That officer is not acting pursuant to delegated federal power. Rather,
he is exercising the inherent power of his state to assist another sovereign.

There is abundant case law on this point. Even though Congress has never au-
thorized state police officers to make arrest for federal offenses without an arrest
warrant, such arrests occur routinely; and the Supreme Court has recognized that
state law controls the validity of such an arrest. As the Court concluded in United
States v. Di Re, “No act of Congress lays down a general federal rule for arrest with-
out warrant for federal offenses. None purports to supersede state law. And none
applies to this arrest which, while for a federal offense, was made by a state officer
accompanied by federal officers who had no power of arrest. Therefore the New York
statute provides the standard by which this arrest must stand or fall.” 332 U.S. 581,
591 (1948). The Court’s conclusion presupposes that state officers possess the inher-
ent authority to make warrantless arrests for federal offenses. The same assumption
guided the Court in Miller v. United States. 357 U.S. 301, 305 (1958). As the Sev-
enth Circuit has explained, “[state] officers have implicit authority to make federal
arrests.” U.S. v. Janik, 723 F.2d 537, 548 (7th Cir. 1983). Accordingly, they may ini-
tiate an arrest on the basis of probable cause to think that an individual has com-
mitted a federal crime. Id.

The Ninth and Tenth Circuits have expressed this understanding in the immigra-
tion context specifically. In Gonzales v. City of Peoria, the Ninth Circuit opined that
the “general rule is that local police are not precluded from enforcing federal stat-
utes,” 722 F.2d 468, 474 (9th Cir. 1983). The Tenth Circuit has reviewed this ques-
tion on several occasions, concluding squarely that a “state trooper has general in-
vestigatory authority to inquire into possible immigration violations,” United States
v. Salinas-Calderon, 728 F.2d 1298, 1301 n.3 (10th Cir. 1984). As the Tenth Circuit
has described it, there is a “preexisting general authority of state or local police offi-
cers to investigate and make arrests for violations of federal law, including immigra-
tion laws,” United States v. Vasquez-Alvarez, 176 F.3d 1294, 1295 (10th Cir. 1999).
And again in 2001, the Tenth Circuit reiterated that “state and local police officers
[have] implicit authority within their respective jurisdictions ’to investigate and
make arrests for violations of federal law, including immigration laws.” United
States v. Santana-Garcia, 264 F.3d 1188, 1194 (citing United States v. Vasquez-Al-
varez, 176 F.3d 1294, 1295). None of these Tenth Circuit holdings drew any distinc-
tion between criminal violations of the INA and civil provisions that render an alien
deportable. Rather, the inherent arrest authority extends generally to violations of
federal immigration law.

THE ABSENCE OF CONGRESSIONAL PREEMPTION

Having established that this inherent state arrest authority exists, the only re-
maining question is whether such authority has been preempted by Congress. In
conducting preemption analysis, courts must look for (1) express preemption by con-
gressional statement, (2) field preemption where the federal regulatory scheme is so
pervasive as to create the inference that Congress intended to leave no room for the
states to supplement it, or (3) conflict preemption, where compliance with both state
and federal law is impossible or state law prevents the accomplishment of congres-
sional objectives. See Gade v. National Solid Wastes Mgmt. Ass’n, 505 U.S. 88, 98
(1992) (plurality opinion). In all three categories, there must exist manifest congres-
sional intent for preemption to exist.

Moreover, in the context of state arrests for violations of federal law, there is a
particularly strong presumption against preemption. Normal preemption cases in-
volve: (1) state legislation or regulation (2) that is at odds with federal purposes.
However, state arrests for violations of federal law, involve: (1) state executive ac-
tion (2) that is intended to assist the federal government in the enforcement of fed-
eral law. The critical starting presumption must be that the federal government did
not intend to deny itself any assistance that the states might offer. This presump-
tion was explained in 1928 by Judge Learned Hand, who stated that “it would be

2See Eriwin Chemerinsky, CONSTITUTIONAL LAW: PRINCIPLES AND PRACTICE 166,
282 (1997).
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unreasonable to suppose that [the federal government’s] purpose was to deny itself
aCny help )that the states may allow.” Marsh v. United States, 29 F.2d 172, 174 (2d

ir. 1928).

In 1996, Congress expressly put to rest any suspicion that it did not welcome
state and local assistance in making immigration arrests. Congress added section
287(g) to the INA, providing for the establishment of written agreements with state
law enforcement agencies to convey federal immigration enforcement functions to
such agencies. In doing so, Congress reiterated its understanding that states and
localities may make immigration arrests regardless of whether a 287(g) agreement
exists. Congress stated that a formal agreement is not necessary for “any officer or
employee of a State or political subdivision of a state . . . to communicate with the
Attorney General regarding the immigration status of any individual, including re-
porting knowledge that a particular alien is not lawfully present in the United
States,” or “otherwise to cooperate with the Attorney General in the identification,
apprehension, detention, or removal of aliens not lawfully present in the United
States.” 8 U.S.C. § 1357(g)(10).

Consequently, it is hardly surprising that no appellate court has expressly ruled
that states are preempted from arresting aliens for civil violations of the INA. The
only case that even comes close is the 1983 opinion of the Ninth Circuit in Gonzales
v. City of Peoria, 722 F.2d 468 (9th Cir. 1983). In Gonzales, the Ninth Circuit held
that local police officers have the authority to arrest an alien for a violation of the
criminal provisions of the INA if such an arrest is authorized under state law. In
that instance, a group of persons of Mexican descent challenged a policy of the City
of Peoria, Arizona, that instructed local police to arrest and detain aliens suspected
of illegally entering the United States in violation of the criminal prohibitions of sec-
tion 1325 of title 8. See 722 F.2d at 472-73. Observing that local police generally
are not precluded from enforcing federal statutes and that concurrent enforcement
authority is authorized where local enforcement would not impair federal regulatory
interests, the court engaged in a preemption analysis to determine whether Con-
gress had precluded local enforcement of this criminal provision of the INA. The
court concluded that no such preemption had occurred. See id. at 475. In passing,
the Ninth Circuit “assume[d] that the civil provisions of the [INA] . . . constitute

. . a pervasive regulatory scheme” that suggested a congressional intent to pre-
empt local enforcement, id. at 474-75. However, this possibility of field preemption
was merely an assumption, asserted without any analysis, and made in dictum-en-
tirely outside of the holding of the case (which concerned a criminal offense). It does
not constitute binding precedent. And even if the Ninth Circuit had squarely
reached this conclusion in 1983, such a holding would have been fatally undermined
by the court’s failure to apply the strong presumption against preemption discussed
above. In addition, the subsequent actions of Congress in 1996 made such a holding
unsustainable.

In contrast, the case law supporting the conclusion that Congress has not pre-
empted state arrests of aliens for violations of civil provisions of the INA is solid
and on point. The Tenth Circuit has issued several opinions on the subject, all point-
ing to the conclusion that Congress has never sought to preempt the states’ inherent
authority to make immigration arrests for both criminal and civil violations of the
INA. Its 1984 ruling in the case of United States v. Salinas-Calderon, 728 F.2d 1298
(10th Cir. 1984), confirmed the inherent arrest authority possessed by the states.
The defendant in that case was the driver of a pickup who had been arrested for
the criminal violation of transporting illegal aliens. He had been stopped by a state
trooper for driving erratically. The driver and his wife were in the cab; and six pas-
sengers, none of whom spoke English, were in the back of the pickup. The defendant
claimed that a state trooper did not have the authority to detain the transported
passengers while he questioned them about their immigration status. In rejecting
this claim, the Tenth Circuit held that a “state trooper has general investigatory
authority to inquire into possible immigration violations.” 728 F.2d at 1301 n.3. The
court did not differentiate between criminal and civil violations. Indeed, because
there is no indication in the opinion that there was any reason to believe that the
alien passengers had committed any criminal violations, the court’s statement ap-
pears to apply fully to civil as well as criminal violations.

The Tenth Circuit’s most salient case on the preemption question is U.S. wv.
Vasquez-Alvarez, 176 F.3d 1294 (10th Cir. 1999). In that case, an Oklahoma police
officer arrested the defendant because he was an “illegal alien.” The officer did not
know at the time whether the defendant had committed a civil or criminal violation
of the INA. Id. at 1295. It was later discovered that the alien had illegally reentered
the country after deportation, in violation of 8 U.S.C. § 1326, a criminal violation.
When the government indicted the defendant, he moved to suppress his post-arrest
statements, fingerprints, and identity, arguing that he was arrested in violation of
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8 U.S.C. § 1252c. The defendant claimed that a local police officer could arrest an
illegal alien only in accordance with the conditions set forth in section 1252c¢ and
that because his arrest was not carried out according that provision it was unau-
thorized. Section 1252c¢ authorizes state and local police to make a warrantless ar-
rest and to detain an illegal alien if (1) the arrest is permitted by state and local
law, (2) the alien is illegally present in the United States, (3) the alien was pre-
viously convicted of a felony in the United States and subsequently was deported
or left the country, and (4) prior to the arrest the police officer obtains appropriate
confirmation of the alien’s status from federal immigration authorities. 8 U.S.C. §
1252c¢.

The Tenth Circuit’s conclusion was unequivocal: section 1252¢ “does not limit or
displace the preexisting general authority of state or local police officers to inves-
tigate and make arrests for violations of federal law, including immigration laws.
Instead, section 1252c¢ merely creates an additional vehicle for the enforcement of
federal immigration law.” Vasquez-Alvarez, 176 F.3d at 1295. The court rejected the
alien’s contention that all arrests not authorized by section 1252c are prohibited by
it. The court reviewed the legislative history of section 1252¢ and analyzed that the
comments of Representative Doolittle, who sponsored the floor amendment con-
taining the text that would become section 1252c. The court concluded that the pur-
pose of the amendment was to overcome a perceived federal limitation on this state
arrest authority. However, neither Doolittle, nor the government, nor the defendant,
nor the court itself had been to identify any such limitation. Id. at 1298-99.

The interpretation of 1252¢ urged by the defendant would have grossly perverted
the manifest intent of Congress, which was to encourage more, not less, state in-
volvement in the enforcement of federal immigration law. Reading into the statute
an implicit congressional intent to preempt existing state arrest authority would
have been entirely inconsistent with this purpose. Moreover, such an interpretation
would have been inconsistent with subsequent congressional actions. As the Tenth
Circuit noted, “in the months following the enactment of section 1252¢, Congress
passed a series of provisions designed to encourage cooperation between the federal
government and the states in the enforcement of federal immigration laws.” Id. at
1300 (citing 8 U.S.C. §§ 1103(a)(9), (c), 1357(g)). Put succinctly, the “legislative his-
tory does not contain the slightest indication that Congress intended to displace any
preexisting enforcement powers already in the hands of state and local officers.” Id.
at 1299.

The Fifth Circuit has also rejected the notion that Congress has preempted the
inherent arrest authority possessed by the states. In Lynch v. Cannatella, 810 F.2d
1363 (5th Cir. 1987), the court considered whether 8 U.S.C. §1223(a) defined the
sole process for detaining alien stowaways, thereby preempting harbor police from
detaining illegal aliens as occurred in that case. The Eighth Circuit’s conclusion was
broad and unequivocal: “No statute precludes other federal, state, or local law en-
forcement agencies from taking other action to enforce this nation’s immigration
laws.” Id. at 1371.

Finally, on the subject of preemption, it must be noted that the distinction be-
tween arrests by state police for criminal violations of the INA and arrests by state
police for civil violations of the INA is utterly unsustainable. Any claim of field pre-
emption would have to establish that the civil provisions of the INA create a perva-
sive regulatory scheme indicating congressional intent to preempt, while the crimi-
nal provisions do not. No court has ever attempted to justify such a conclusion. The
INA is not separated neatly into criminal and civil jurisdictions. Nor have the regu-
lations promulgated pursuant to the INA or the executive agencies charged with its
enforcement attempted such a separation. The structure of the INA, with its numer-
ous overlapping civil and criminal provisions, simply cannot support such a distinc-
tion.

THE CLEAR ACT

Passage of H.R. 2671 is an important and step that must be taken if the vol-
untary cooperation of state and local police in the enforcement of immigration laws
is to be maximized. And such cooperation is necessary if the rule of law is ever to
be fully restored to immigration in this country. I do have several suggestions that
may assist the committee in strengthening H.R. 2671. They are as follows.

Section 101-Affirmation of Inherent Arrest Authority. It is important that nothing
in the CLEAR Act be misinterpreted by the Executive Branch or by the Judiciary
as narrowing the inherent arrest authority that the states already possess. The cur-
rent wording says that “law enforcement personnel of a State . . . are authorized”
to investigate and detain illegal aliens. I strongly recommend that the committee
not use the word “authorized,” because it implies that Congress is authorizing or
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conferring these arrest powers upon the states. That is, of course, unnecessary since
the authority is already possessed by the states and it flows from their inherent
powers as sovereign entities within our federalist system. What should be stated un-
equivocally is that Congress has never preempted this authority. Such a statement
would prevent courts from making any mistake on this account. I would also note
that the inherent authority does not extend to “removal,” in the broad sense of adju-
dicating an alien’s status and returning the alien to his country of origin. Therefore,
I suggest the following alternative phrasing of Section 101:

“Notwithstanding any other provision of law, it is recognized that law en-
forcement personnel of a State or political subdivision of a State possess the
inherent authority of sovereign governments to investigate, apprehend, de-
tain, and transport aliens who are unlawfully present in the United States
(including the transportation of such aliens across State lines to detention
centers or to federal custody), in the enforcement of the immigration laws
of the United States. It is further recognized that no Act of Congress has
ever preempted this authority with respect to either criminal violations or
civil violations of federal immigration law.”

Section 103-Criminal Penalties and Forfeiture of Assets. With respect to this sec-
tion, I wish to note at the outset that the Committee has correctly recognized that
illegal immigration imposes a massive financial burden on all levels of government.
The costs of providing education, health care, and other social services, combined
with the law enforcement costs that are incurred regardless of whether a state
chooses to cooperate in enforcing immigration laws, are staggering. The meager
taxes collected from illegal aliens do not come close to reimbursing governments at
the local, state, and federal level. It is estimated that the net cost of illegal immigra-
tion totals approximately $40 billion per year. The forfeiture of assets is an appro-
priate mechanism to allow governments to begin to recover these costs. It is also
a substantial deterrent to those who would flaunt our immigration laws.

I would like to offer two minor suggestions to improve Section 103. First, it would
be useful to create a blanket criminal misdemeanor offense that applies to any alien
who violates any provision of U.S. immigration law or is unlawfully present in the
United States. This would eliminate any ambiguity that persists regarding arrests
for criminal versus civil violations of immigration law. It would also defeat the mis-
information campaign that has been launched by organizations hostile to the en-
forcement of immigration laws. Second, I suggest that in Section 103(a), in the pro-
vision amending Section 275(b) of the Immigration and Nationality Act, after the
phrase “after the expiration of a nonimmigrant visa” the following words should be
inserted: “or after the end of the alien’s period of authorized stay in the United
States.” This would cover those situations in which the alien’s visa is valid for a
period beyond the period for which the alien is actually authorized to stay in the
United States. This is common with B(1) and B(2) visas that may be valid for as
long as ten years, even though the alien has only been authorized to stay in the
United States for a period of six months.

Section 104-Sharing of Information Through NCIC. This section is an extremely
important component of the CLEAR Act. As the Committee is aware, the sharing
of information with state and local law enforcement agencies through the National
Criminal Information Center (NCIC) of the Department of Justice has improved
substantially since the attacks of September 11, 2001. However, there are bureau-
cratic and institutional forces that have slowed the entry of information regarding
aliens into the NCIC database. I suggest that the Committee reword Section 104
slightly, in order to (1) make the obligation to provide such information unmistak-
able and (2) to accelerate the entry of information regarding alien absconders. I sug-
gest the following wording:

“Provision of Information to the NCIC.- Within 180 days after the date of
the enactment of this section, the Under Secretary for Border and Trans-
portation Security of the Department of Homeland Security shall provide
the National Criminal Information Center of the Department of Justice
with all information relevant for the apprehension of all persons who are
known to have violated any immigration law of the United States. There-
after, the Under Secretary shall be required to provide such information to
the National Criminal Information Center with respect to each new viola-
tion that is discovered within 180 days after such violation becomes known
to the Department of Homeland Security. The names and particulars of
aliens who have disregarded or disobeyed a final order of removal shall be
provided to the National Criminal Information Center regardless of wheth-
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er the alien’s failure to depart was willful and regardless of whether the
alien received actual notice of the final order of removal.”

The alien absconder problem is of such immense magnitude that it has made an
utter mockery of the rule of law. There are now more than 400,000 absconders at
large in the United States. These aliens have had their day in immigration court
and have disobeyed a final order of removal. A substantial number of absconders
have engaged in serious criminal activity in addition to their immigration violations.
Most absconders have committed criminal violations of the INA. Others have com-
mitted civil violations only, if the underlying immigration violation was of a civil
provision and the refusal to obey the order of removal was not willful. At the end
of 2001, the Department of Justice and the INS launched the absconder initiative,
which has continued under the Department of Homeland Security. Under this ini-
tiative, the process of listing absconders in the NCIC database was begun. Although
the initiative has yielded many valuable arrests with the cooperation of state and
local law enforcement, the effort has been hamstrung by the fact that the entry of
names into the NCIC database has occurred at an alarmingly slow rate. Indeed, the
number of absconders is growing faster than the entry of absconders into NCIC. A
primary reason is for this slow rate of entry is the current practice of attempting
to ascertain whether federal immigration officials effected actual notice of the final
order of removal. This is, of course, difficult when the alien has changed address
without informing the immigration court or when the alien has become a fugitive.
The inherent legal authority of a state or local law enforcement officer to make the
arrest exists regardless of whether notice was effected. Therefore, this unnecessary
impediment to the rapid entry of absconder data into the NCIC system should be
unequivocally removed.

Section 108-Claims by States and Localities Against the Federal Government.
This section provides a useful incentive to ensure that the federal government re-
mains a faithful partner in the cooperative effort to enforce immigration laws. I sug-
gest only a minor clarification here. Section 108(a)(2), as currently drafted, indicates
that the decisions of the administrative law judge “may be appealed only to the At-
torney General or the Secretary of Homeland Security . . .” I would delete “or the
Secretary of Homeland Security.” Because Section 108 locates the administrative
law judge within the Department of Justice, and because it is consistent with the
adjudication of immigration law questions by the immigration courts of the Depart-
ment of Justice, it is appropriate that the Attorney General review any appeals. Am-
biguity as to the final arbiter of such cases would only exacerbate the sensitivity
that will inevitably surround such cases.

New Section 114-The Issuance of Driver’s Licenses to Illegal Aliens. As the Com-
mittee is no doubt aware, the issuance of driver’s licenses to illegal aliens by some
states jeopardizes immigration law enforcement, general law enforcement, and na-
tional security. The driver’s license effectively serves as the basic identity document
in America today. It is a de facto national identity card issued by more than 50 dif-
ferent jurisdictions. Driver’s licenses allow illegal aliens to operate with ease in
American society and escape the scrutiny that might otherwise occur in routine law
enforcement encounters. On our northern border the driver’s license operates as an
effective substitute for a U.S. passport, allowing an alien who is persuasive in false-
ly asserting U.S. citizenship to cross the border freely.

Permitting illegal aliens to acquire driver’s licenses also opens up opportunities
for criminals, whether they be foreign nationals or U.S. citizens. States that allow
illegal aliens to possess driver’s licenses inevitably reduce the level of identity docu-
mentation that is required to obtain a license. The result is that criminals are able
to use the lax standards to create false identities backed up by the imprimatur of
a driver’s license. Such false identities facilitate money laundering, credit card
fraud, and check fraud. They also defeat the operation of the NCIC system, because
criminals are able to evade arrest warrants by presenting fraudulently-obtained
“clean” licenses during traffic encounters with local law enforcement officers. Worse,
the driver’s license becomes a useful tool in the hands of terrorists. Virginia issued
licenses to eight of the 9/11 terrorists-licenses that likely were used to board the
airplanes on that fateful day.

The most effective solution to this problem would be to make eligibility for federal
highway funds contingent upon the states’ denying driver’s licenses to illegal aliens.
Such funds should also be contingent upon states’ setting expiration dates so that
driver’s licenses for legal aliens expire on the date that an alien’s period of author-
ized stay terminates. The only documentation sufficient to qualify an alien for a
driver’s license should be a valid passport with a valid U.S. visa. This would allow
state and local police officers to draw reasonable conclusions from an alien’s posses-
sion of an unexpired driver’s license.



28

In summary, it is clear that state and local police possess substantial inherent au-
thority to make immigration arrests. It is also clear that the potential for closer co-
operation with state and local law enforcement has not been fully exploited. Con-
sequently, there has been a cost in the national security of the United States, as
well as in the enforcement of immigration laws. The CLEAR Act would improve the
situation substantially. I appreciate the efforts of this Committee to address these
issues and the opportunity to share my perspective.

Mr. HOSTETTLER. Thank you, Professor.
Dr. Edwards.

STATEMENT OF JAMES R. EDWARDS, JR., Ph.D., ADJUNCT
FELLOW, HUDSON INSTITUTE

Mr. EDWARDS. Mr. Chairman and Members of the Subcommittee,
thank you for the honor of testifying today.

Congressman Norwood deserves congratulations for putting to-
gether an outstanding bill. His CLEAR Act addresses all the major
facets of the current problems that State or local law officers face
when their routine brings them in contact with illegal or criminal
aliens.

State and local law enforcement gets little cooperation from Fed-
eral immigration authorities at present. It usually goes like this: A
police officer encounters an immigrant lawbreaker. The officer con-
tacts Federal authorities. The feds say they’re not coming to get the
illegal alien, and so let him go.

This “let them go” pattern was well established before September
11th and continues today.

In addition to dismaying our Nation’s law officers, “let them go”
sends a signal to the at least 8 million illegal aliens already here—
as well as to untold millions of would-be illegal aliens—that it pays
to break our laws. And it’s a slap in the face to the millions of legal
immigrants who abided by the rules.

H.R. 2671 applies the “broken windows” model to immigration
enforcement. “Broken windows” policing goes after lower-level of-
fenses—graffiti, shoplifting, panhandling—in order to reduce more
serious crimes.

“Broken windows” policing works. Experience in New York City
and elsewhere confirms it, as does research by groups like the
Manhattan Institute. In the immigration context, there’s proof, too.
Last year the National Security Entry-Exit Registration System
went online. Well, in conjunction with that, ICE started holding
and removing the illegal aliens who came to register, so you know
what happened? NSEERS caused many illegal aliens from ter-
rorist-sponsoring countries to begin to leave on their own.

Looking at the CLEAR Act: First, it clarifies legal authority in
Federal law and it encourages States to do so. Now, it does that
hn a way that respects federalism and contains no unfunded man-

ates.

Second, H.R. 2671 enhances two-way information sharing and in-
telligence gathering. It informs the cop on the beat of immigration
violations through the most established information-sharing tool in
law enforcement, NCIC.

Third, the CLEAR Act provides additional resources. It looks for
revenue not only to the Federal treasury, which is the taxpayers
who abide by our laws, but also to the immigrants themselves
through fines, fees, and forfeiture. The bill uses financial incentives
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and maximizes existing resources, such as the Institutional Re-
moval Program.

Importantly, the CLEAR Act does not dictate a one-size-fits-all
Washington solution. Instead, it allows States and localities the
flexibility to use what works best for them. H.R. 2671 would reduce
Federal noncooperation through an accountability system.

H.R. 2671 strikes a balance also by safeguarding the rights of
aliens, ensuring police accountability, and preserving police discre-
tion toward victims and witnesses.

The CLEAR Act should help deter illegal immigration. Such “bro-
ken windows” policing—and the force multiplier of our Nation’s fin-
est—can be expected to reduce the number of new illegal immi-
grants, lead many illegal aliens to deport themselves, and curb big-
ger crimes.

This approach would empower State and local police by getting
them Federal cooperation rather than saddling them with the de-
moralizing knowledge that they’re putting known lawbreakers back
on the street.

What would our Nation have been spared had we applied “bro-
ken windows” enforcement to immigration violations before Sep-
tember 11th? Well, of course, we’ll never know for sure. However,
State or local police did encounter three of the terrorists in the
days and months leading up to that date. And since then, police of-
ficers have encountered illegal aliens who are now suspected in
subsequent violent crimes.

In conclusion, I believe policies like those in the CLEAR Act
would be a step toward securing our borders, tackling illegal immi-
gration, and restoring the rule of law.

Thank you, Mr. Chairman, and I am pleased to take your ques-
tions.

[The prepared statement of Mr. Edwards follows:]

PREPARED STATEMENT OF JAMES R. EDWARDS, JR.

Mr. Chairman and members of the subcommittee, thank you for the honor of tes-
tifying before this subcommittee. I commend you for holding this important hearing
on this outstanding legislation. I approach today’s topic from the perspective of
someone who, as legislative director for a former United States Attorney, Rep. Ed
Bryant of Tennessee, became closely attuned to the issues before his two sub-
committee assignments, the Immigration and the Crime Subcommittees.

THE PROBLEM

Mr. Chairman, a very common complaint of state and local law enforcement is
that they get very little cooperation from federal immigration authorities.

The problem has occurred time and time again from shore to shore. And the sce-
nario is generally the same: In the normal course of his duties, a police officer en-
counters an immigration violator (or several of them). He contacts federal immigra-
tion authorities; in most parts of the country, they are located many miles away.
The policeman is told that no federal agent is coming to get the illegal or criminal
alien, so let him go.

This “let them go” pattern was well established before September 11, 2001.
Troublingly, it remains common since September 11. Billings, Montana, Police Chief
Ron Tussing responded with well-founded skepticism, as reported in the Billings
Gazette last year, after U.S. Attorney General John Ashcroft asked a convention of
police chiefs to help secure the homeland by calling federal agents whenever local
police take immigration violators into custody. Chief Tussing said, “We’d call them
(INS) up and they’d say let them go, we're too busy.”

In a post-September 11 world, “let them go” is unacceptable.

A 29-year veteran assistant chief with the Border Patrol characterized the prob-
lem of illegal immigration to me as “worse than epidemic.” He said the practice of
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the Immigration Service has changed - but for the worse, now actually aiding and
abetting more and more illegal immigration. This agent said the Immigration and
Naturalization Service practice when he started out was to detain all illegal aliens;
the only aliens INS released before deportation had extraordinary extenuating cir-
cumstances. But now, aliens are routinely released; the only ones held in custody
are those with unusual circumstances.

These “let them go” policies and practices have real-world consequences. “Let
them go” policies apparently contributed to the year-long rape rampage of Reynaldo
Elias Rapalo, the recently apprehended illegal criminal alien from Honduras who
is suspected in seven rapes in Miami. Local law enforcement arrested him for “lewd
and lascivious” molestation in October 2002, after his visa had expired. But he
wasn’t removed from the country.

“Let them go” contributed to the rape of two nuns and the murder of one nun
last year in Oregon. El Salvadoran illegal alien Maximiliano Silerio Esparza, who
has been indicted in these crimes, had been caught and let go by the Border Patrol,
despite his prior criminal record and an outstanding warrant for his arrest.

“Let them go” put Jamaican illegal alien Lee Malvo back on America’s streets
after police captured him in Washington State. This occurred just months before the
Washington, D.C., sniper shootings of 2002, in which Malvo is a suspect.

“Let them go” incidents happened this past summer in the subcommittee chair-
man’s district. In one incident, Indiana State Troopers stopped a van with 15 people
in it - one of whom was a drug trafficker. ICE reportedly let them go. In another
subcommittee member’s district, local police in Greensburg, Pennsylvania, caught
seven illegal aliens this past spring, but ICE told the police to release them.

These are only a handful of examples of the sorts of violators our state and local
police officers encounter every day while on the beat, yet federal officials, for what-
ever reason, don’t think they pose a threat to the domestic tranquility, the general
welfare, or the blessings of liberty of American citizens.

The veteran immigration enforcer I mentioned earlier, and others with whom I
have spoken, say there are many good, dedicated people in the immigration service.
I believe that to be true. And there are valid reasons to explain why local INS of-
fices - now Bureau of Immigration and Customs Enforcement - do not presently dis-
patch officers to respond to every call from a sheriff's deputy or state trooper who
has illegal or criminal aliens in custody. But, again, it should be clear to everyone
that “let them go” isn’t good enough. More than terrorism threatens the homeland
in these cases.

Immigration enforcers are outmanned. We have only 2,000 immigration investiga-
tors to cover the whole nation. Interior states may have just one or two ICE enforce-
ment officers stationed there. For all the tough talk about securing our borders
(which remain as leaky as a sieve), we have virtually abandoned interior enforce-
ment. A witness from the General Accounting Office told this subcommittee on April
10 that we spend one-fifth the money on interior enforcement that goes to border
enforcement.

These immigration enforcement officers who are charged with interior enforce-
ment are trained investigators. They work diligently to crack alien smuggling rings,
ID and benefits fraud schemes, and other immigration-related criminal enterprises.
Understandably, it would be hard to do the good work that these dedicated officers
do if they constantly were having to drop everything, drive a couple of hours to a
county jail, take custody of routine immigration lawbreakers, drive back, and proc-
ess them for removal. From a resource-allocation standpoint, this wouldn’t be the
best use of their time and talents. But, once again, while this situation is under-
standable, that does not justify “let them go” policies or mean that the situation
should continue uncorrected in post-September 11 America.

The “let them go” culture of federal immigration authorities has real-world con-
sequences. First, this response has won the federal immigration agency a low rep-
utation in the minds of state and local police. It has developed and ensconced the
perception of the INS (now ICE) as unwilling to cooperate, lax in its attitude toward
enforcing immigration violations, and unresponsive. “Let them go” has left a bad
taste in the mouth of state and local law enforcement. From the perspective of state
and local police agencies, they are trying to do their duty and help enforce the very
laws that are the federal agency’s prime responsibility to enforce, so why would ICE
not act responsibly and responsively in these cases where cooperation is key?

In addition to dismaying our nation’s law officers, “let them go” sends a clear sig-
nal to the at least 8 million illegal aliens already in this country - as well as to
the untold millions of would-be illegal aliens - that breaking our law is of no con-
sequence. Our lack of enforcing many of our immigration laws leads illegal and
criminal aliens to believe there is no down side for them; even if they get caught,
chances are authorities will set them free and put them back on the streets of Amer-
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ica. At worst, they will get a free trip home, from where they can quickly return,
perhaps through one of the alien smuggling rings that have proliferated and operate
unthreatened across our country. This is a dangerous message to send in a post-
September 11 world.

We know that smuggling rings have become big business on the black market. We
also know that among them are those who smuggle into the United States Middle
Easterners. There have been reports of finding Islamic prayer rugs in the desert
Southwest. Smuggler George Tajirian from Iraq is said to have snuck in more than
1,000 illegal aliens from the Middle East. And alien smugglers mix trafficking in
persons with trafficking in narcotics. We know 18-wheeler trucks are becoming the
vehicle of choice for these criminal enterprises. Foreign and ethnic gangs, such as
the Salvadoran MS-13, are on the rise across America. All of this is abetted by a
lack of taking basic illegal immigration violations seriously and giving federal co-
operation and support to the state and local police who run across alien
lawbreakers.

As a practical matter, there are several more aspects to the problem. State and
local law officers may be unclear about their legal authority to enforce immigration
laws. Regrettably, activist judges, INS officials, and the Clinton Justice Department
have clouded the issue. But even the Clinton Justice Department acknowledged, “It
is well-settled that state law enforcement officers are permitted to enforce federal
statutes where such enforcement activities do not impair federal regulatory inter-
ests.” James Madison, who knew a little bit about our Constitution and state sov-
ereignty under it, said in Federalist 45 that states retain “a very extensive portion
of active sovereignty.”

As you know from a hearing earlier this year, some big cities have “sanctuary”
policies that prohibit police cooperation with federal immigration authorities and
coddle immigration lawbreakers. Such policies directly and flagrantly violate federal
law. This subcommittee’s hearing highlighted New York City’s sanctuary policy and
the unintended but not unforeseeable consequence of a gang rape by illegal 1mmi-
g‘rantg, about half of whom had prior criminal records and should have been re-
moved.

Another practical problem relates to information-sharing. The cop on the beat rou-
tinely uses the National Crime Information Center to check for outstanding war-
rants and fugitives. NCIC gives quick responses. It is ingrained in the modern police
culture. But NCIC contains virtually no immigration violation records. The Justice
Department has begun listing absconders - aliens under final order of removal - in
NCIC, but is far from having all of the nearly 400,000 absconders in the system.
And the immigration-violation database, housed in the DHS Law Enforcement Sup-
port Center, requires a secondary, slower, more onerous check - one from which an
officer on the side of the highway on a traffic stop doesn’t have time to wait for an
answer.

At a hearing last week of the Senate Judiciary Immigration Subcommittee regard-
ing information-sharing, several Senators expressed how vital it is that information
about alien threats be available to state and local police officers. One Senator ob-
served that having 8 to 10 million illegal aliens in our country is itself a homeland
security issue. Yet, that hearing confirmed that records about such offenses as visa
overstay and absconding under final order of removal still remain largely inacces-
sible to “the average state trooper.”

A third practical problem has to do with resources. It takes resources to hold ille-
gal and criminal aliens in detention, to process, and to transport them. The State
Criminal Alien Assistance Program is woefully underfunded, dropping from $585
million in FY 2002 to $250 million in FY 2003. A strong argument can be made that
a good portion of the resources that police and ICE need for enforcement should
come from the lawbreakers themselves, as restitution to society. At present, things
are backwards. State and local law enforcers and taxpayers incur the costs of enforc-
ing immigration violations, while the lawbreakers suffer practically nothing. Immi-
gration crime presently pays for the lawbreakers while the public bears the costs.
The incentives should be the other way around. Immigrant criminals should incur
the costs, and police who catch them (and taxpayers) should reap rewards.

One more thing bears mention. We know that holding immigrant lawbreakers in
custody greatly improves the chances of their removal from our country - that is,
if we “let them go,” they almost uniformly don’t comply with the law and disappear
into the woodwork within our nation. The Department of Justice Inspector General
in 1996 and 2003, as well as a 1998 GAO study, confirms that aliens who are de-
tained get removed, while those not held in custody get away and stay here. The
IG’s report last February found that INS removed 92 percent of detained aliens, but
only 13 percent of nondetained aliens in 2000 and 2001. Of INS’s top priority, crimi-
nal aliens, just 35 percent of nondetained aliens were removed. A mere 3 percent
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of nondetained aliens from terrorist-sponsoring countries and 6 percent of non-
detained asylum seekers who received final orders of removal - including “potential
terrorists” - were removed. These reports confirm the obvious.

THE SOLUTION

There is a solution to this dangerous predicament, and the CLEAR Act (H.R.
2671) goes to it exactly. Every day, nearly 700,000 state and local police officers pa-
trol our nation’s communities, our highways and streets. And every day, state and
local police officers going about their normal duties encounter immigration violators.

Rather than putting immigration violators back on the streets of America, law en-
forcement authorities should apply the “broken windows” theory of policing to immi-
gration enforcement. This is a critical component to securing the homeland.

“Broken windows” policing refers to a model developed by James Q. Wilson and
George Kelling more than 20 years ago. It maintains that by enforcing laws against
relatively minor offenses, more serious crimes will be reduced, as well. In other
words, society sends a signal that it means business about law and order, and thus
that it will not tolerate signs of disorder - property crimes such as breaking win-
dows, graffiti, and shoplifting, “quality of life” offenses such as panhandling, pros-
titution, and public urination.

In the immigration context, alien smuggling rings, traffickers, immigration bene-
fits frauds, counterfeit document producers and sellers, ID theft and fraud enter-
prises, and so forth are serious, more complex crimes and deserve the attention of
ICE investigators. This is not even to mention the identification of terrorist cells
and arrest of terrorist sleepers who use our immigration system to prosecute a war
against the United States from within our borders. But it must be recognized and
acknowledged that allowing the presence of at least 8 million illegal aliens in our
midst - in fact, with some politicians even seeking to reward their illegality with
green cards or in-state college tuition or valid driver’s licenses - is the equivalent
of tolerating graffiti, broken windows, and other so-called “minor” crimes in our cit-
ies.

One thing we know: “Broken windows” policing works. For example, research
from the Manhattan Institute found that Mayor Rudy Giuliani’s application of “bro-
ken windows” policing in New York City led to falling crime rates. “Broken-windows
policing significantly and strongly associates with sharp reductions in violent crime;
in fact, we estimate that it prevented at least 60,000 violent crimes in New York
between 1989 and 1998,” the Manhattan Institute reported in Winter 2002. Studies
such as those by the National Bureau of Economic Research and the California In-
stitute for County Government also confirm the validity of the “broken windows”
model.

We have indications that the same approach, enhanced by using the vast number
of state and local law enforcement personnel as force multipliers in immigration en-
forcement, would reduce the incidence of both “low-level” illegal immigration and
the kinds of offenses ICE agents are investigating.

The National Security Entry-Exit Registration System, or NSEERS, went into ef-
fect this past year. It required nonimmigrant males from 25 terrorist-sponsoring na-
tions to register with the INS. Lack of immigration enforcement had become so bad,
many illegal aliens walked into INS offices to register expecting no adverse con-
sequences. When INS actually detained these lawbreakers and word got around in
immigrant communities, the next round of news reports told how many illegal aliens
began to self-deport. Rather than register with NSEERS and risk being caught and
removed, lawbreakers on their own fled to Canada or elsewhere outside this coun-
try. About 82,000 aliens registered with NSEERS; 13,000 were illegal aliens. An es-
timated 26,000 Pakistanis illegally resided in the United States in 2000; the Paki-
stani embassy has said 15,000 of its illegal aliens have left since September 11,
2001.

The link between run-of-the-mill illegal immigration and more serious immigra-
tion violations must be acknowledged. In many instances, sneaking across the bor-
der is a precursor crime. It is inexorably linked to illicitly holding a job in America,
acquiring and using false documents or valid ID documents fraudulently obtained,
aiding and abetting fellow illegal and criminal aliens, harboring fugitive illegal
aliens, involvement with smuggling rings, and so forth. And most instances of illegal
immigration - simply staying in this country - are continuing offenses.

Not enforcing the laws against the seemingly low-level immigration violators is
the same as not going after the graffiti artist, the trespasser, the loiterer, the pan-
handler, the window breaker. It sends a message that they can get away with this
lawbreaking, so they can get away with breaking other laws. Acting on this belief
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is how the initial crime of illegally crossing our border becomes a precursor crime
to larger offenses.

Columnist Rich Lowry wrote, “In the post-Sept. 11 environment, it is no longer
possible to shrug your shoulders and ask, 'What harm can one illegal immigrant
do?” We have 8 million illegal immigrants within our borders, and that number
grows by upwards of a half-million each year. It is extremely difficult to pick out
the few terrorists from such a huge crowd. But by implication, it should be easier
to identify the millions of people who have committed precursor crimes of the immi-
gration sort.

Taking advantage of the vast ranks of local and state police officers and the law
enforcement duties they are already doing every day makes common sense. Border
and Transportation Security Undersecretary Asa Hutchinson acknowledged at an
April 10, 2003, hearing of this subcommittee that routine traffic stops and other
routine law enforcement encounters present good opportunities to capture illegal
aliens. These officers would not be taking on extra duties; rather, the federal gov-
ernment would simply take advantage of current, daily encounters as these officers
go about their duty when they happen to come into contact with an illegal alien.
This would be maximizing the available human resources to help enforce the laws
already on the books and to hold the lawbreakers accountable.

To do so will require clarifying legal authority. It will require two-way information
sharing. It will require additional resources. It will require creative ways to maxi-
mize existing resources, such as use of new technology to conduct removal pro-
ceedings across long distances. It will require deriving resources from the
lawbreakers; that is, immigration lawbreakers must be held accountable. And it will
require flexibility so localities can come up with the most practicable means of de-
tzfining, transporting, and handing federal authorities custody of illegal criminal
aliens.

THE CLEAR Act

H.R. 2671 contains the solution that would close the gap. The bill would do so
in exactly the ways just outlined and suggested in my Center for Immigration Stud-
ies report. Whenever state or local police come into contact with illegal or criminal
aliens as the officers carry out their regular duties, the response from the federal
side would no longer be “let them go.” This is the glaring problem. The CLEAR Act
would fix it by providing practical means for federal and state or local law enforce-
ment to work together in the apprehension, detention, transportation, processing,
and removal of immigration lawbreakers.

First, the CLEAR Act clarifies the legal authority question in federal law. It en-
courages states to do so, too. The bill’s approach does this in a way that respects
the Founding Fathers’ principle of federalism. States and localities retain the free-
dom to decide the extent of their law enforcement officers’ involvement in enforcing
immigration violations. H.R. 2671 contains no unfunded federal mandates. It merely
empowers those states and localities that wish to have their police officers on the
front lines of homeland security.

Second, H.R. 2671 enhances two-way information sharing. The saying is that “in-
formation is power,” and two-way communication of intelligence is vital to any ef-
fort’s success, from the battlefield to counterterrorism to crime fighting. This legisla-
tion puts information about immigration violators into the hands of the cop on the
beat in the most practical way possible, through the most established tool of infor-
mation sharing in law enforcement, NCIC. It provides a system for state and local
jurisdictions to collect and send information to the Justice Department about their
encounters with immigration lawbreakers. And the bill provides additional re-
sources to help offset the cost.

This is ground-level intelligence that will yield a wealth of valuable data. From
it can be gleaned patterns and trends in illegal immigration and specific information
about individual immigration lawbreakers. With such two-way information sharing,
law enforcement at all levels can make more informed improvements in strategy
and tactics, coordination and implementation. With this kind of data, those aliens
who threaten our homeland’s security may be able to run, but they cannot hide.

Third, the CLEAR Act provides additional resources to bring “broken windows”
policing to immigration violations. It does this in a very responsible, practical way.
It doesn’t look primarily to additional federal spending, in terms of very heavily tap-
ping the federal treasury. It does increase the SCAAP authorization and creates a
new grant program, but at realistic levels. It looks as well to the ill-gotten gains
of immigration lawbreakers as a source of revenue. This follows the model we use
with respect to other crimes, where the assets of lawbreakers help fund law enforce-
ment efforts, federal and state and local.
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The bill provides financial incentives to the states and localities that choose to be-
come more involved in this aspect of securing the homeland. It contemplates apply-
ing resources to all the major elements of the process, from apprehension to removal
from the country. These include police training, detention, transportation, adminis-
trative or criminal proceedings, exchange of custody, and removal. And H.R. 2671
builds on existing resources, maximizing their use. For instance, the bill makes the
existing Institutional Removal Program and Internet training programs more widely
accessible to state and local law enforcement.

Importantly, H.R. 2671 allows for the flexibility of the states to be “the labora-
tories of democracy” in this area. States and localities would be the drivers in cre-
atively solving the challenges of detention, transportation, and so forth. That is, the
CLEAR Act refrains from dictating a “one-size-fits-all,” Washington “solution.” Rath-
er, states and localities would determine the best way to address each specific thing.
For example, one city may be close to an ICE office, so the best way to hand over
custody of illegal criminal aliens to federal authorities would be for ICE to establish
a circuit-riding system. The local police and county sheriff in that area would know
that every Tuesday morning at 11, the ICE van would come to the courthouse
square for alien pickup. In another locality, it may make more sense for the county
sheriff’'s department to contract with the federal government to transport the aliens
itself. In another place, perhaps contracting with a private security firm to transport
apprehended aliens to a federal detention facility would work best. CLEAR provides
such practicality and flexibility.

Also of importance, H.R. 2671 includes measures to end federal noncooperation
and the nonresponse of “let them go.” Nothing works as well to rectify a problem
as sunlight and accountability. These are the principles the CLEAR Act applies.
State or local law enforcement agencies could hold uncooperative or unresponsive
federal agencies accountable through a limited administrative appeals process.

Finally, H.R. 2671 would ensure that the civil rights of aliens are safeguarded and
that jail facilities used for detention meet federal standards. The bill strikes the
right balance to ensure that police agencies do not take license, but remain account-
able. It preserves police officers’ discretion with respect to crime victims, witnesses,
and tipsters. It only involves police officers in immigration law enforcement to the
gxtent they encounter illegal and criminal aliens in the course of the officers’ normal

uties.

THE BENEFITS

All told, the CLEAR Act would have a deterrent effect on illegal immigration. By
its force-multiplication through state and local police, it increases the chances that
an immigration lawbreaker will get caught, that he will be held in custody, that he
will face being identified through fingerprinting and the creation of a record, that
he will forcibly leave the country, that he will leave behind his ill-gotten gains ac-
quired from having broken our nation’s laws, and that if he re-enters the United
States then he will be recaptured and suffer even greater consequences.

By holding lawbreakers accountable, individual immigration violators will get the
message that America is no longer turning a blind eye to their offenses. That mes-
sage also goes out to would-be lawbreakers. Such “broken windows” policing can be
expected to reduce the number of new illegal immigrants, lead at least some current
illegal immigrants to self-deport, and have the spillover effect of curbing some of the
bigger immigration crimes. It starts to “drain the swamp,” as in the Weed and Seed
program. These beneficial effects would occur at a manageable rate. Thus, there
would not be the severe impact of mass deportations or huge raids. Suddenly bur-
dening the law enforcement and criminal justice and immigration enforcement sys-
tems with great numbers of people - much like the deleterious effect on the immi-
gration backlogs of amnesties such as the LIFE Act’s 245(i) extension or the gross
expansion of legal immigration as through the 1990 Immigration Act’s multiplica-
tion of legal immigration categories and quotas - would be counterproductive, over-
whelm the system, and possibly cause the economy some harm.

This bill’s approach would change the dynamics of the war on crime and ter-
rorism. It would change the mindset of no fear of capture or punishment among im-
migration lawbreakers. It would restore confidence in federal immigration agencies.
It would empower state and local police to finish the job, rather than saddle them
with the demoralizing knowledge that they are putting lawbreakers right back on
the street.

This common-sense solution of law enforcement cooperation has been rec-
ommended by the National Taxpayers Union Foundation. In its recent report Bor-
derline Infraction: Unsafe Borders, Complacent Government?, NTU identified the
need for the Department of Homeland Security immigration agencies to “collaborate
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with law enforcement on the local, state, and federal levels that are monitoring or
assisting in the apprehension of illegal immigrants” and “work more aggressively to
root out fraudulent benefit payments to illegal immigrants.” NTU notes how such
reforms would save taxpayers billions of dollars.

The American public overwhelmingly supports such an approach. A RoperASW
poll this past spring found 85 percent in support of “requiring state and local gov-
ernment agencies, and law enforcement agencies, to apprehend and turn over to the
INS illegal immigrants with whom they come in contact.” Sixty-two percent of re-
spondents “strongly” agreed. Eighty-three percent support “mandatory detention
and forfeiture of property” for illegal aliens. Seventy percent favor mandatory prison
sentences, in addition to asset forfeiture and removal, for immigration law viola-
tions.

Encouraging and enabling federal cooperation to those state and local police who
are already trying to do their part in immigration enforcement would vastly help
to secure our homeland. What would our nation have been spared had we applied
“broken windows” enforcement to immigration violations prior to September 11? Of
course, we will never know. However, the fact that three of the terrorists - Hani
Hanjour, Ziad Jarrah, and Mohammed Atta - were stopped by state or local police
prior to that fateful date chillingly illustrates that opportunity exists for state and
local law enforcement to play a vital role on this front. The stakes are too high for
America’s well-being not to pursue this avenue.

In conclusion, I believe H.R. 2671, the CLEAR Act, would be the most appropriate
next step toward securing our borders, tackling illegal immigration, and restoring
the rule of law in an area in which we have far too long been derelict. It addresses
the problem areas relating to authority, information, and resources. And it does so
in a very practicable, effective manner. Our nation would benefit tremendously from
the provisions of the CLEAR Act.

Mr. Chairman, I am submitting along with this testimony my CIS backgrounder
for inclusion in the record. It elaborates on many topics I have merely highlighted
here. I am now pleased to take questions from the subcommittee. Thank you.

Mr. HOSTETTLER. Thank you, Dr. Edwards.
Mayor Quan.

STATEMENT OF GORDON QUAN, MAYOR PRO TEM, HOUSTON,
TEXAS

Mr. QUAN. Thank you, Chairman Hostettler and Ranking Mem-
ber Sheila Jackson Lee and Members of the House Subcommittee
on Immigration, Border Security, and Claims, for this opportunity
to speak with you today. My name is Gordon Quan. I'm Mayor Pro
Tem and At-Large Council Member from the city of Houston. I'm
pleased to testify today on behalf of the National League of Cities
in opposition to H.R. 2671.

I'm here to speak on four issues: the issue of preemption, which
was mentioned previously; unfunded mandates; community polic-
ing; and racial profiling. As the Committee considers new ways to
improve the Nation’s security, I ask that it does so without divert-
ing central Federal responsibilities onto local governments.

Like many major cities in the United States, Houston has seen
a dramatic demographic transformation in the past 20 years. Hous-
ton is roughly one-third Anglo, one-third Hispanic, and one-third
black/Asian. With 77 consulates in our city, we have the third high-
est number of foreign governments represent. The port of Houston
ranks as the number one port in foreign tonnage. We are truly an
international city.

Since September 11th, local law enforcement across the Nation
has improved the security of our cities. In my city of Houston,
we've spent approximately $14 million more in securing the city
since 9/11. The mayor’s office and the Houston Police Department
estimate that we’re spending an additional $584,000 per month for
security of our city’s water plants, airports, extra helicopter flights,
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among other things. This figure does not include the added costs
for securing our City Hall and such soft targets as local temples
and synagogues.

NLC’s policy on immigration and the role of local government is
clear. The local police have a responsibility to cooperate with the
Federal Government to apprehend specific persons identified as
having committed a crime and violated U.S. immigration laws and
who have been located by the Federal Government. However, local
personnel cannot be conscripted into Federal service because the
Federal Government has decided not to fund and staff its immigra-
tion enforcement agencies to meet the demand. This type of action
can divert local personnel from their primary duties and constitute
a cost shift under our local government.

Let me go to the first issue of preemption, which was discussed
previously. Section 102 would preempt State and local laws that
bar their law enforcement officers from assuming the Federal re-
sponsibility of enforcing Federal immigration laws. This section
would also have the effect of preempting two State laws—Alaska
and Oregon—and the resolutions and measures of numerous mu-
nicipalities, including the city of Houston.

In June 1992, the city adopted the Police Department General
Order 500-5, which holds that undocumented immigration status
is not in and of itself a matter for local police action and entry
without inspection is not to be treated as an ongoing offense. The
order prohibits police officers from stopping or apprehending indi-
viduals solely on the belief that they are in the country illegally.
This order has served the people and the law enforcement commu-
nity of Houston, Texas, well since its adoption.

Houston, like so many cities within the country, has routinely as-
sisted the Federal Government by apprehending, housing, feeding
non-documented criminal suspects in our jails until the Bureau of
Immigration dispatches officers to retrieve these suspects. More
often than not, as was mentioned earlier, SCAAP reimbursement
is less than the financial burden assumed by the local police de-
partments. In essence, 102, section 102 is Congress’ way of telling
local governments that they must assume the responsibilities of the
Federal immigration agency or risk not getting reimbursed for the
services that they have rendered.

No less a person than the Governor of Florida, Jeb Bush, has
said, “I would have a lot of trepidation if every police officer was
to be—was going to be a sworn INS officer, and our duties end up
with local law enforcement becoming the immigration cops of the
country.”

Unfunded mandate. Despite our trying times, the city of Houston
and other municipalities have already assumed much of the finan-
cial burden for homeland security while they wait for first re-
sponder funds to trickle down to the local level. Section 109 of the
CLEAR Act would require the Federal Government to pay only 50
percent—up to 50 percent of the training costs of State and local
elected officials to enforce our Federal immigration laws. In addi-
tion, there is no guarantee that Congress will ever fully fund the
$1 billion mentioned in section 106, authorized to State and local
police agencies to obtain equipment, technology, and other adminis-
trative support.
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It’s unfair to demand that under the threat of preemption that
local governments undertake the Federal Government’s responsibil-
ities. It’s also unreasonable to mandate such responsibilities upon
local governments without full financial support. As was mentioned
earlier, letters have been received to this Committee from the
Americans for Tax Reform, the American Association of Counties,
the American Conservative Union, all supporting our position.

The effects of community policing and racial profiling is the last
thing I'd like to talk about. Police departments across the country
have raised concern that efforts to force local officials to enforce
Federal laws would damage successful community policing initia-
tives and inadvertently encourage racial profiling. I know that has
been alluded to previously, but I am concerned that the effects of
the CLEAR Act, if enacted, would have these effects.

As a local elected official and a lawyer practicing immigration
law for over 26 years, I know too well that communication, visi-
bility, and trust are the foundation of effective community policing.
Victims of crime must know that they can call us without threat
that we will detain them or deport them simply because of their
immigration status.

Our Government has the important task of stopping credible
threats of terrorism. However, the CLEAR Act may hinder the
fight against terrorism if members of the immigrant communities
cannot trust the police officers who serve them.

In closing, I respectfully ask that this Subcommittee fully weigh
my comments as an elected official and immigration law expert. I
further ask that you take into account the unmanageable burden
the CLEAR Act would place on local law enforcement. Specifically
consider the burden in costs, personnel, and the potentially dev-
astating effect on community policing programs. The American
public wants to find effective tools to combat terrorism. I submit
the most effective tools are not preemption, unfunded mandates,
deteriorating police—community policing, and racial profiling but,
rather, effective tools to fight terrorism are to improve coordina-
tion, planning, technology, training, and funding.

Thank you very much.

[The prepared statement of Mr. Quan follows:]

PREPARED STATEMENT OF GORDON QUAN

Thank you, Chairman John Hostettler (R-IN), Ranking Member Sheila Jackson
Lee (D-TX), and members of the House Subcommittee on Immigration, Border Secu-
rity, and Claims for the opportunity to speak with you today. I am Gordon Quan,
Mayor Pro Tem and At Large Council Member from Houston, Texas. I am pleased
to testify on behalf of the National League of Cities on H.R. 2671, the “Clear Law
Enforcement for Criminal Alien Removal Act of 2003”.

The National League of Cities (NLC) is the nation’s oldest and largest association
representing municipal interests in Washington, D.C. NLC represents more than
16,000 cities of all sizes - from our largest member New York City with a population
of 8 million to our smallest member De Graff, Minnesota with a population of 133.
As the representative of the nation’s local leaders, NLC has a vital interest in clari-
fying the roles and responsibilities for local law enforcement in the enforcement of
federal immigration law and stopping terrorisms.

I am prepared to testify before you as the president of the Asian Pacific American
Municipal Officials of the National League of Cities as well as an advisor to the
Houston Mayor, Lee P. Brown’s Office for Immigration and Refugee Affairs. I am
certified by the Texas Board of Legal Certification in Immigration and Nationality
Law and have practiced in this area of law for the past 26 years.
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Like many major cities across America, Houston has seen a dramatic demographic
transformation in the past twenty years. No one ethnic group comprises the major-
ity of the population in Houston. We have benefited greatly from immigrants mov-
ing to our city. Houston is roughly one-third Anglo, one-third Hispanic and the re-
maining third Black and Asian. With 77 consulates in Houston, we have the third
largest consular corps in the U.S. The Port of Houston ranks number one in foreign
tonnage in the U.S. We are truly an international city.

Since September 11, local law enforcement across the nation have improved the
security of their cities. In my city of Houston, Texas we have significantly assumed
responsibilities for counterterrorism in partnership with federal law enforcement
agencies revamped emergency preparedness plans, provided airport security, re-
sponded to anthrax threats and incidents, purchased new equipment and shouldered
significant costs in overtime pay.

Since September 11, the Mayor’s office and Houston Police Department estimate
that we are spending an extra $584,000 per month for security at the city’s water
plants, airports, extra helicopter flights, among others. That figure does not include
the added cost for security at City Hall and “soft targets” such as local temples and
synagogues. In sum, the City of Houston has spent $14 million more on securing
the city since September 11, 2001.

As this committee considers new ways to improve the nation’s security, I ask that
it does so without diverting essential federal responsibilities onto local governments.
I am specifically referring to H.R. 2671, the Clear Law Enforcement for Criminal
Alien Removal Act of 2003 (The CLEAR Act). The bill, authored by Rep. Norwood
(R-GA), would mandate that state and local law enforcement enforce federal immi-
gration laws or risk the reimbursement from the State Criminal Alien Assistant
Program (SCAAP).

N Lg’s policy on immigration and the role of local government is clear. Specifically,
it reads:

With regard to the enforcement of federal immigration laws, local police have a
responsibility to cooperate with the federal government to apprehend specific per-
sons identified as having committed a crime and violated US immigration laws and
who have been located by the federal government. However, local police should not
be responsible for reporting or retaining the custody of those persons they have de-
tained or charged.

Local personnel cannot be conscripted into federal service because the federal gov-
ernment has decided not to fund and staff its immigration enforcement agencies to
meet demand. This type of action can divert local personnel from their primary du-
ties and constitute a cost shift onto local governments. National Municipal Policy
and Resolution, Section § 4.06(D)(5)(A)(ii)

Simply put, the CLEAR Act, if enacted, would be bad policy on many grounds.
I am here to speak on four issues: preemption, unfunded mandate, community polic-
ing, and racial profiling.

THE PREEMPTION ISSUE:

If the Senate were to adopt the CLEAR Act it would blatantly preempt state and
local laws. Specifically, Section 102 of H.R. 2671 would require state and local gov-
ernments to pass laws authorizing their law enforcement officers to enforce federal
immigration laws or risk losing reimbursement from the federal government for
costs related to the incarceration of illegal immigrants. Put simply, Section 102
would preempt state and local laws that bar their law enforcement officers from as-
suming the federal responsibility of enforcing federal immigration laws. This section
would have the effect of preempting two state laws (Alaska and Oregon), and the
resolutions and measures of numerous municipalities including the city of Houston.

In June 1992, the City of Houston adopted Police Department General Order No.
500-5 which holds that undocumented immigration status is not in itself a matter
for local police action and entry without inspection is not to be treated as an on-
going offense. The order also prohibits police officers from stopping or apprehending
individuals solely on the belief that they are in the country illegally. This Order has
served the people and the law enforcement community of Houston, TX well since
its adoption.

Houston, as with many cities across the nation, has routinely assisted the federal
government by apprehending, housing, and feeding non-documented criminal sus-
pects in our city jails until the Bureau of Immigration dispatches its officers to re-
trieve the suspects. Local governments have done so despite the costs associated
with these services. Indeed, members of this Subcommittee are all too aware of the
annual battle local governments undergo to get SCAAP reimbursement for the costs
incurred by local law enforcement for assisting the Bureau of Immigration. More
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often than not, the SCAAP reimbursement is less than the financial burden as-
sumed by the local police departments.

Why then would Congress consider a bill that would punish the very sector of law
enforcement that has stepped in to fulfill the responsibility of the federal immigra-
tion bureau? Section 102’s threat to withhold SCAAP reimbursement to local gov-
ernments is a blunt force of extortion. In essence, Section 102 is Congress’ way of
telling local governments that they must assume the responsibilities of the federal
immigration agency or risk not getting reimbursed for the services they have ren-
dered.

On behalf of the National League of Cities, “No thank you.” Congress should not
preempt local governments simply because the federal government has failed or is
unwilling to adequately staff and fund its federal enforcement agencies. Local gov-
ernments will continue to cooperate with the federal government in its endeavor to
stop crime. However, before Congress usurps local authority, it should first consider
the precedent, the policy implications, and the cost of such a drastic measure.

Members of the Subcommittee, the events of September 11th and the events
thereafter have clearly demonstrated that the men and women in blue are partners
in fighting terrorism. Therefore, on behalf of these men and women, I ask that you
gravely reconsider any attempt to preempt local law. Preemption would unduly bur-
den already overworked police forces around the nation.

UNFUNDED MANDATE

Protecting the homeland cost billions of dollars.. Local governments have already
assumed much of the fiscal burden while they wait for first-responder funds to trick-
le down to the local level. As a Mayor Pro Tem and an At-Large Councilmember
from Houston, I can tell you it is extremely difficult to protect essential policing
services in these fiscal trying times. NLC and the City of Houston would therefore
welcome your support for full funding for first-responder grant programs, the Com-
munity Oriented Policing Services (COPS) program, and the Local Law Enforcement
Block Grant. NLC, however, unequivocally opposes yet another Congressional effort
to saddle local governments with an unfunded mandate.

Chiefly, I am perturbed by Section 109 of the CLEAR Act, which would require
the federal government to pay only up to 50% of the cost to train state and locally
elected officials to enforce federal immigration laws. In addition, there is no guar-
antee that Congress will ever fully appropriate the $1 billion Section 106 authorizes
for state and local police agencies to obtain equipment, technology, and other admin-
istrative support. It is a leap, indeed, to assume that $1 billion is a sufficient au-
thorization figure.

On behalf of the NLC, I respectfully ask, pursuant to Title I of the Unfunded
Mandate Reform Act (UMRA), that members of this Subcommittee ask the Congres-
sional Budget Office to prepare a mandate statement as it relates to the intergov-
ernmental mandate issued in the bill. UMRA was passed to ensure that “Congress
had information about the costs of mandates before it decided whether to impose
them and encourage the federal government to provide funding to cover the costs
of intergovernmental mandates.”

Additionally, NLC policy specifically calls for the Congress to “explicitly express
its intent to preempt, and accompany any such proposals with a timely intergovern-
mental analysis, including estimated costs.” (National Municipal Policy § 1.06(J))

The CLEAR Act, as proposed, presses local governments and their law enforce-
ment officials to perform additional federal immigration duties under the threat of
preemption and with no guarantee of full funding. Members of the Subcommittee,
if Congress is ready to improve the security of this nation by strengthening its im-
migration enforcement, then it must be willing to properly fund the appropriate per-
sonnel and programs. As stated earlier, local police have a responsibility to cooper-
ate with the federal government. However, local police cannot be conscripted into
federal service because the federal government has decided not to fund and staff its
immigration enforcement agencies to meet demand.

To shift the responsibility of immigration law enforcement to local governments
without the necessary funds undermines the integrity of those championing the bill.
The cost for police overtime, improved planning and coordination, and security en-
hancements have already been assumed by local governments. It is unfair to de-
mand, under the threat of preemption, that local governments to undertake the fed-
eral government’s responsibilities. It is also unreasonable to mandate such respon-
sibilities upon local governments without full fiscal support.
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EFFECT ON COMMUNITY POLICING AND RACIAL PROFILING

Police departments across the nation have raised concerns that efforts to force
local officers to enforce federal immigration laws would damage successful commu-
nity policing initiatives and inadvertently encourage racial profiling. I, too, am con-
cerned with the effect of the CLEAR Act, if enacted. As a local elected official and
immigration lawyer with over 26 years of experience, I know too well that commu-
nication, visibility, and trust are the foundation of effective community policing. Vic-
tims of crime must know that they can call us without the threat that they will be
detained or deported simply because of their immigration status.

NLC’s policy specifically states, “Community policing must be seen as part of the
basics in law enforcement. There must be a constant commitment to assure that jus-
tice is dispensed equally and not based on race, gender, religion, national origin,
sexual orientation, disabilities, education, or economic status of the victims or per-
petrators.” (National Municipal Policy §6.01(B)) In short, NLC supports community
policing and opposes profiling.

Forcing local law enforcement to be the “eyes and ears” of every civil immigration
violation, would demoralize the very members in the community we are sworn to
protect. The job of police officers is tough. I ask you, members of the Subcommittee,
not to further complicate an already delicate situation. The State of Texas and my
city of Houston are truly reflective of the diversity we praise in this nation. How-
ever, it would be a grave error to mandate that local police officers must now round
up and detain those suspected of civil immigration violation.

Our government has the important task of stopping credible threats of terrorism.
However, rounding up individuals standing based on their suspected citizenship sta-
tus would undermine the credibility of the police departments and do little to pre-
vent another tragedy like September 11th. In fact, H.R. 2671 may hinder the fight
against terrorism if members of the immigrant community cannot trust the police
officers who serve them. The CLEAR Act would render our communities to be less
safe and our country no more secure.

In closing, I respectfully ask that this subcommittee fully weigh my comments as
an elected local and immigration legal expert. I further ask that you take into ac-
count the unmanageable burden the CLEAR Act would place on local law enforce-
ment. Specifically, consider the burden in cost, personnel, and the potentially dev-
astating effect on community policing programs.

The American public wants us to find effective tools to combat terrorism. I submit
that the most effective tools are not preemption, unfunded mandates, deteriorated
community policing, and racial profiling; rather, our most effective tools to fight ter-
rorism are improved coordination, planning, technology, training, and funding.

Thank you.

Mr. HOSTETTLER. Thank you, Mayor.

The Subcommittee will now move to questions, and, Mayor
Quan, I have a question for you with regard to the general order
that you mentioned in your testimony of the Houston Police De-
partment, General Order No. 500-5. That orders states, in part,
“officers shall not make inquiries as to the citizenship status of any
person, nor will officers detain or arrest persons solely on the belief
that they are in this country illegally. Officers will contact the Im-
migration and Naturalization Service regarding a person only if
that person is arrested on a separate criminal charge other than
a Class C misdemeanor and the officer knows that the prisoner is
an illegal alien.”

In your testimony, you stated that the order prohibits officers
from stopping or apprehending individuals solely on the behalf—on
the belief that they are in the country illegally. Did you know that
the order also does not allow for even inquiries as to the citizenship
even outside of the

Mr. QUAN. That’s correct, yes.

Mr. HOSTETTLER. My question is: If an officer cannot ask an
alien his or her status, how would the officer determine that the
alien is here illegally?
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Mr. QUAN. Again, we're not stopping people just because of immi-
gration status, so why are we making that inquiry, Mr. Chairman?
I mean, your

Mr. HOSTETTLER. If I can ask—if I can ask you a question, my
question is: Why does an officer ask the status, the citizenship sta-
tus other than wanting to know if they are in the country legally
or illegally?

Mr. QuAaN. We don’t ask the status. That’s the

Mr. HOSTETTLER. That’s what I'm saying. That’s what I'm saying.
But it says here the officer knows that the prisoner is an illegal
alien. So you say—you say that they cannot ask at all the status
of an individual?

Mr. QUAN. It is not our policy to inquire about immigration sta-
tus.

Mr. HOSTETTLER. Okay. The Immigration and Nationality—well,
it’s not only not your—you prohibit it by the order.

Mr. QuUaN. That’s what the order says.

Mr. HOSTETTLER. Okay. The Immigration and Nationality Act
states, “Notwithstanding any other provision of Federal, State, or
local law, a Federal, State, or local government entity or official
may not prohibit or in any way restrict any government entity or
official from sending to or receiving from the Immigration and Nat-
uralization Service information regarding the citizenship or immi-
gration status, lawful or unlawful, of any individual.”

Now, as a result of your last response, by preventing—prohib-
iting Houston police officers from contacting the INS about certain
aliens, doesn’t the general order violate the Federal Code?

Mr. QuaN. What you just read was that we do not prohibit offi-
cers from conveying that information to the Federal Government,
and which we do not prevent that from happening. Our line of in-
quiry is that is not our area of jurisdiction. We do not have our offi-
cers make those questions unless—if that’s solely the reason why
we're stopping the individual.

Mr. HOSTETTLER. So you do not believe that that’s in any way
restricting the INS from receiving information about the status of
an individual.

Mr. QUAN. We cooperate with the INS very—ICE, as it’s called
now, very closely. We have an Office of Immigration and Refugee
Affairs. We have representatives from the immigration authorities
serve on that committee to work on policies together with our city
to make sure that we can work cooperatively.

Mr. HOSTETTLER. Mr. Quan, Walter Sorto is an alien who appar-
ently entered the United States illegally in May 1995. The Houston
Chronicle has reported that he has been charged with the murder,
for the 2002 rapes and slayings of three women in Houston. Ac-
cording to information that the Subcommittee has received, Sorto
was arrested by the Houston Police Department in June 1999 for
unlawfully carrying a weapon. On October 2000, Sorto was ar-
rested by the Houston Police Department for aggravated robbery
for which he was convicted in December 2000. Both of those arrests
occurred more than a year before the slayings of the three women.
The Houston Chronicle also reports that Sorto was ticketed by
Houston police for several times—for traffic violations before the
three slayings.
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Now, Mr. Sorto’s status and robbery conviction would have ren-
dered him—rendered him removable. Do you know of Walter
Sorto

Mr. QUAN. I don’t know Walter Sorto, but the policy, as I under-
stand it practicing immigration law for so many years, is that a de-
tainer will be placed on an individual who was not born in the
United States for immigration to make a determination as to
whether the person is legally or illegally in the United States.

Mr. HOSTETTLER. Do you know whether the Houston police ever
referred him to the INS?

Mr. QUAN. I'm not familiar with that case, sir.

Mr. HOSTETTLER. If not, can you check with the Houston police
and——

Mr. QUAN. I'll be glad to do that.

Mr. HOSTETTLER. Do you know whether the general order that
we referred to earlier may have contributed to a decision not to
refer him to the INS?

Mr. QUAN. Not at all, sir. A person who committed those type of
offenses would, in fact, be placed in the Harris County Jail, a de-
tainer would be placed on them for immigration to come out and
do an investigation to see if they have a lawful status to be here.
That’s the normal policy.

Mr. HOSTETTLER. So the general order would not have—would
not have stopped—but you said it’s not

Mr. QuaN. If it’s above a Class C.

Mr. HOSTETTLER. No, it says “shall not make any inquiries as to
citizenship status of any person.”

Mr. QUAN. Okay.

Mr. HOSTETTLER. That’s regardless of—but it says officers will
contact the INS regarding a person only if the officer knows that
the prisoner is an illegal alien. But if they can’t ask the status, how
will they know that an individual who has committed a criminal
act is an illegal alien?

Mr. QUAN. Again, I think if you look at the order, it deals with
Class C and not making that inquiry clearly only on that being the
sole basis for the stop.

Mr. HOSTETTLER. But, I mean, the order is very clear. The orders
says, “Officers will contact the Immigration and Naturalization
Service regarding a person only if the officer knows that the pris-
oner is an illegal alien. Officers shall not make inquiries as to the
citizenship status of any person solely on the belief”—so what I'm
asking is

Mr. BERMAN. Finish that sentence: “...solely on the belief” what?

Mr. HOSTETTLER. “...solely on the belief that they are in this
country illegally.”

Mr. QUAN. Right.

Mr. HOSTETTLER. Yes.

Mr. QuaN. If it’s solely on the belief they’re in the country ille-
gally, then they’re not to make the arrest on that basis.

Mr. HOSTETTLER. But the question—it disallows the question, be-
cause it says later, “the officer knows that the prisoner is an illegal
alien.” You don’t—you do not allow the question in the first part.
There can be an arrest that’s made on a criminal act, but that part
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o{ the order says the officer knows that the prisoner is an illegal
alien.

Mr. QUAN. Again, Mr. Chairman, our policy has been to arrest
people who have committed criminal offenses, and then if there’s
a question of their nationality

Mr. HOSTETTLER. And then they can ask—they can ask status at
that point, is what you’re saying.

Mr. QUAN. Yes.

Mr. HOSTETTLER. They do. So they asked the status of Mr. Sorto?

Mr. QUAN. At that point, after they arrested.

Mr. HOSTETTLER. Okay. So there is

Mr. QUAN. And then a detainer can be placed on them for immi-
gration to come out and do a more thorough investigation because
we're not equipped to do a more thorough investigation.

Mr. HOSTETTLER. Okay. So it’s highly likely that Mr. Sorto, be-
cause of the robbery, was asked of his status.

Mr. QuUaN. I would assume so, yes.

Mr. HOSTETTLER. Okay. Thank you. The Committee will be look-
ing forward to that part of the investigation.

Mr. QUAN. Okay.

Mr. HOSTETTLER. The Chair recognizes the gentlelady from
Texas, Ms. Jackson Lee, for 5 minutes.

Ms. JACKSON LEE. Thank you very much, Mr. Chairman, and
thank the witnesses. And might I again, as a moment of personal
privilege, thank Mayor Pro Tem Gordon Quan for the sacrifice that
you made to be here today. I know there were legislative matters
before the City Council, and I do thank you for your presence.

Might I also say that, Chairman, I know in his absence—I'd like
not to mention it, but I know that he brought to the attention of
this Committee the Immigrant Workers Freedom Ride. And might
I say that I was very proud to welcome those from Houston who
have come in on the issue of immigrant justice and immigrant
rights, which I think sometimes we violate or at least ignore the
fact, again, that I always say often that immigration does not
equate to terrorism. And what I would like to see occur is that we
spend a lot more of our resources dealing with the crux of the prob-
lem, which is, one, making sure that now BICE has more re-
sources, more training, more staff, and that they can be able—that
they would be able to effectively their job, because I do believe that
we do have a consensus on the question of the flow of illegal immi-
gration. I think we have a disagreement on what we do with the
existing immigrants that are in this country that are paying taxes
and working. And how do we translate that into a productive in-
vestment in this country?

I think in the city of Houston we have managed to strike a bal-
ance, and that is to understand the balance of us—immigrants who
are working in the community with responsibilities that they have,
the balance of understanding that most immigrants come to this
country to seek better opportunities, and that part of the delay in
achieving citizenship is because of the maze of immigration laws.

And so I'm curious. Let me pose questions again to Mayor Pro
Tem Quan on this issue. Do you see anything—having reviewed
this bill and representing the National League of Cities, do you see
anywhere in this bill where you would have sufficient funds coming
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from the Federal Government that would supplement already tight
budgets in the local governments?

Mr. QuaN. Thank you for the question, Congresswoman. I don’t
see that at all. I know it talks about the forfeiture—the asset for-
feiture provision which would allow monies to be recouped.

But let me just say that we have approximately 100,000 aban-
doned lots in Houston, and I know you may say, well, what does
that have to do with anything? But it takes over a year and a half
before we can get any legal proceedings to go on a forfeiture of
those lots just to even put them on our tax roll. The legal pro-
ceedings here I think are so complicated as to who owns property,
to help make up that.

For instance, I have one couple—and I'm sorry to be long on
this—from Pakistan. The husband filed for asylum; he was denied.
The wife filed; she was granted. While we were trying to process
the paperwork to get the wife’s asylum shown to the husband—and
that’s all you need to do—immigration took so long, they deported
the husband.

So whose property then would be foreclosed on? I mean, the wife
is legal, the husband is not. It’s a community property State.
There’s a lot of complications in the real world in trying to enact
such legislation.

Then the one-third that would come from fees to help supplement
the police, as you know, the waiting lines at almost every immigra-
tion office or, I guess, CIS now, Citizenship and Immigration Serv-
ice Office, is years backlogged. To take more funding away from
that I think exasperates the problem of people trying to get their
paperwork done legally.

As the district attorney talked about, that happy moment of peo-
ple becoming citizens and going through the process, it’s been
dragged on longer and longer every year because of inadequate
funding to help people attain those dreams.

Ms. JACKSON LEE. Let me—thank you very much. Let me post
a question to Mr.—is it Kobach?

Mr. KoBACH. Kobach.

Ms. JACKSON LEE. Kobach. Mr. Kobach, on this litany of require-
ments—and I think you were making a point as I was listening to
your testimony that there should be some revision of the legislation
because—don’t bestow authorization because you believe the local
authorities have authorization, if you could clarify that point. And
then at the same time, could you step into the quagmire of racial
profiling, which invariably is going to come if you’re talking about
a stopping on the street? Because the police officer has to make an
immediate assessment as to whether or not the very existence of
this driver connotes the criminal activity rather than making the
complete arrest and knowing that you have someone who’s been
engaged in a criminal act.

So I'm concerned that even though it may be clear in this legisla-
tion, there’s all kinds of opportunities for this to be, if you will,
jaded, faded, and not understood on the local level. And then what
do you have?

Let me finish my questioning to suggest that we are much better
off if we provide the resources for trained professionals who happen
to know better than local officials Federal law, and as well can be
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a part of the Homeland Security Department, which, if you will, by
chain of command, local law enforcement are not. They are our
partners, but they’re not part of the Department of Homeland Se-
curity. There is a conflict with this legislation as is implemented
to now put a wide net to include first responders in local commu-
nities as being knowledgeable in immigration law.

Mr. KoBACH. Okay. I'll cover those questions in order.

First of all, you asked a question about section—my comments on
section 101, and section 101 is the affirmation of the inherent ar-
rest authority provision. And as I understand section 101, it is—
it is intended to recognize the legal landscape as it currently exists.
And my only suggestion there was that the Committee avoid the
word “authorize” because “authorize” implies delegated authority
and that might imply that there has been a congressional act that
has created this authority, which would not correctly describe the
legal landscape.

As to

Mg(.) JACKSON LEE. The legal landscape is described how, in your
mind?

Mr. KoBacH. Well, no, in the long—longstanding and widespread
recognition that State and local police have always had the author-
ity to make immigration arrests, and then—if they wish, and then
turn those individuals over to the INS or to ICE.

Ms. JACKSON LEE. But you’re reaffirming that the discretion or
the authority is there and that local law officials and local commu-
nities can make these arrests in certain instances, particularly in
civil matters.

Mr. KoBACH. Yes, in civil matters, particularly. I'm just—that
was merely a point of clarification of the wording that I think the
Committee might want to consider.

But as far as your second question about racial profiling, you
know, as a former city councilman myself, I can certainly report
that most cities that I am aware of have extensive training in place
for racial profiling, and those policies are also in place, and they
take it very seriously. And I think the assertion that—you know,
that Federal—that Federal training is inherently superior or that
Federal officers are going to be inherently better trained in this
very sensitive area, it illustrates the reason why Washington, D.C.,
is so well loved around the rest of the country.

I mean, I think local—State and local officers wear the badge
proudly and take their job very seriously. And I think, furthermore,
they actually have more experience. The nature of State and local
policing is that you have many more law enforcement encounters
per day in the case of issuing traffic tickets, or whatever the beat
of the officer is, than the average FBI agent has or the average
DEA agent has, or even the average ICE agent. And I think that
experience of actually implementing the policies of racial—against
racial profiling enables them to better understand this thicket, as
you describe it, that they, you know, inevitably get into when inter-
acting with the public.

As far as, you know, the complexity of the training, I would say
one thing here, and that is that immigration law certainly is com-
plex. This is a summary—summary of the INA. It’s not that—it’s
not nearly as thick as a summary of the Tax Code, but it is com-
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plex. But the complexities don’t—don’t occur primarily at the point
of arrest. The complexities occur at the point of adjudication be-
cause you have all of these conflicting claims being made where
someone, you know, clearly was illegally present, but they have ap-
plications for adjustment or they want to make an application for
adjustment in the middle of their immigration hearing. And so it’s
at the adjudicatory stage and it’s at the adjustment stage where it
really gets complex.

In terms of actually recognizing something that appears to be a
violation of immigration law, like people piling out of the back of
a semi tractor-trailer in the dead of night, that is not particularly
complex, and that is something that can be taught to Federal offi-
cers and State and local officers alike in a relatively contracted pe-
riod of time.

Ms. JACKSON LEE. Mr. Chairman, I know my time is up. Let me
just offer one sentence to the gentleman’s, the professor’s com-
ments, and say that the one missing element that we have in this
room or don’t have in this room is a legal alien who can express
to you, I think more so than what you can offer, as to what racial
profiling is all about. I think our Border Patrol agents did an excel-
lent job on commandeering the smugglers, and so it wasn’t local
law enforcement. It was a combination of such. But I can’t imagine
that you would suggest, whether you were a city council—and I'm
not sure where you were a city councilmember, but maybe not in
a large city where you have a diverse population. I would think
that we would have severe problems with the burden of law en-
forcement officers having to discern who is legal and who is not,
and that the training gap would be enormous and we’d have seri-
ous constitutional problems on those who had the right to be here
as citizens, and I don’t think you’ve answered the question.

And I yield back. Thank you.

Mr. HOSTETTLER. The Chair now recognizes the gentlelady from
Pennsylvania, Ms. Hart, for 5 minutes.

Ms. HART. Thank you, Mr. Chairman.

I want to thank the panelists for coming. I think you've identified
some of the maybe improvements we could make in the bill which
are important and also some practical experience, and I want to
start with our local—mnot my local but a district attorney from
Pennsylvania, Mr. Morganelli.

You obviously have had a number of experiences over the last 11
or so years that you've been in office dealing with immigration offi-
cials when arrests are made. And it appears from your testimony
that the response has been troubling. When you deal with police
officers after these incidents, have they had a reaction? Have they
stated to you that there’s some powerlessness they feel or some-
thing that could be better done than it is now?

Mr. MORGANELLI. Well, absolutely, Congresswoman Hart. First
of all, I brought with me one of my county detectives, who’s in-
volved with this on a daily basis with local police. And the feedback
that we get is as follows—and this picks on the point that Con-
gresswoman Lee said. You know, this is not a situation where local
police are out scouting the streets for, you know, Hispanics or
blacks. I mean, racial profiling is a problem that I personally dealt
with in Pennsylvania. When I was president of the Pennsylvania
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DAs Association, I wrote the resolution and advocated for the DAs
Association that we advocate a statewide study in Pennsylvania on
racial profiling and make sure that we would condemn the practice
and outlaw it. In fact, I was the author of that resolution, and I
advocated that we do it because I think it’s a terrible practice.

But the misunderstanding is that’s not what we’re doing. What
we're talking about is routine police work. When they stop a vehi-
cle for driving all over the roadways and they go out and they ask
for identification of the driver, and the drive says, perhaps not in
English, or communicates to the officer, we are not—you know, we
are illegal aliens, we have no identification, or we have identifica-
tion, but, you know, it’s a resident alien card, and we check the
number and it matches to someone else’s number and it’s not
theirs.

I mean, local police are powerless at that point because what
happens is they will contact INS and theyll say what were they
doing? Well, they were driving recklessly on Route 22 and almost
caused a major fatality. Well, if that’s all they’re doing, then just
let them go.

This has happened numerous times.

Ms. HART. We had an experience in my district.

Mr. MORGANELLI. Yes, you did, and this happened also in the Le-
high Valley. And so in those situations, we don’t have INS agents,
you know, down the street that we call them out to the scene. I
mean, that’s just not practical. So if we're going to be serious about
the issues—and it seems like there’s agreement that we have a se-
rious problem of 9 million illegal aliens in the country and we have
to do something about it—from a practical sense it cannot be ac-
complished without having local police authority to detain solely on
illegal immigration status. And the way it should be in a situation
like that is the local police should be able to say, on their admis-
sion and their failure to provide any type of identification or fraud-
ulent identification, that they’re going to be taken and detained,
and then INS will be contacted. And then those decisions are made
about what their status is and whether they have issues dealing
with their immigration status, and they’re made by the Federal
Government.

But at the street level, who else is out on the street other than
local and State police that come in contact with these people every
day?

Ms. HART. Then the clarifications that we’re looking at or vari-
ations of those clarifications, would you see them as a burden on
local law enforcement?

Mr. MORGANELLI. I don’t think so. Now, look, I understand every-
one has different opinions, and in perhaps California and in Texas,
with all due respect to the mayor, it sounds to me like those poli-
cies are basically a surrender, like, you know, we’re not going to
ask and we don’t want to know, we’re just going to close our eyes
to this issue, and that’s fine. If that’s the decisions in California
and in Texas, I respect that. I respect them greatly. They’re great
States. But perhaps in Pennsylvania and in other States that’s not
the viewpoint, that we feel that that issue is important to our local-
ities.
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So, you know, I can’t speak for every police officer and every
chiefs association in this country. You've heard from California po-
lice chiefs. Perhaps Pennsylvania police chiefs think differently. I
happen to think the police that we deal with would like to have the
ability to detain when those situations arise because they feel pow-
erless. I get calls all the time from local police who tell me, you
know, last night there were 12 people in a van, they almost caused
a major accident, they had no license to drive, they had no ID, they
admitted that they were illegal aliens going down to Philadelphia,
and we called and they just said just let them go.

So, you know, this—how do we clean up this problem of 9 million
people who we don’t know their identities, where they came from,
whether they have criminal records or not, unless local police can
detain so that Federal officials then can make those decisions? And
perhaps some of those decisions will be not to deport or maybe to—
but we have to have a preliminary detainment.

Ms. HART. Yes, there’s no assumption, I don’t think, that every
person who is, you know, followed through on is going to end up
in jail. I don’t have that assumption. I don’t expect—I don’t have
that expectation.

Mr. MORGANELLI. Right.

Ms. HART. But I want to thank you. I see my time is up, but
thank you to the rest of the panelists. Unfortunately, I have to take
off.

Thank you, Mr. Chairman.

Mr. HOSTETTLER. The gentlelady’s time has expired.

The Chair now recognizes the gentlelady from California, Ms.
Sanchez, for 5 minutes.

Ms. SANCHEZ. Thank you. I just want to make a couple of pre-
liminary comments before I ask my question.

Let me give you another case, a case that actually happened in
California with local law enforcement officers who believed that
they had the authority to start enforcing civil immigration laws.
And they seized a group of workers who were not driving, they
were working in an orchard picking fruit. And they took them all—
they detained them and took them all in under suspicion of being
here illegally. In fact, there were a number of citizens that were
in that group. They were not committing any crime, and they were
detained for hours. And it, it—they are now under investigation
and there are lawsuits pending.

One of the problems that I have specifically with the CLEAR Act
is that it gives complete immunity to local law enforcement officials
who want to start—want to start enforcing civil immigration law.
And, and we’ve heard from one of the panelists say that, you know,
local cops on the beat are not going to racially profile. Well, in a
perfect world, that would be the truth. But the reality is we live
in an imperfect world, where snap judgments can be made based
upon a person’s appearance or the manner in which they speak
English, or even their lack of English.

And I'm going to give you one other example. My husband is an
immigrant to this country. He comes from the U.K. and has blond
hair and green eyes. And he pals around with a number of folks
that came around the same time he did on work-sponsored visas.
Some of those folks are from Latin American countries, who have
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dark skin and dark hair. And whenever there was a hassle with
their work papers or whenever there was investigation when they
were all driving in a car, let me tell you that my husband was
never required to provide identification. His cohorts were. And they
were here in the country working legally under work-based visas.

So I think it’s naive to believe that local police officers, who may
be well-intentioned, do not sometimes make snap judgments on
people based on their appearance or the way that they speak
English, or even their lack of English, as there are many legal im-
migrants in this country who don’t speak English well, or speak
English with a heavy accent.

So I would want to ask Mr. Edwards and to Mr. Morganelli if
you could please respond to these concerns that the CLEAR Act
would give State and local law enforcement agents freedom to ra-
cially profile under the guise of national security by providing them
complete immunity from lawsuits, which has typically been the
remedy for folks who have had their civil rights violated based on
these—this kind of profiling.

Mr. MORGANELLI. If I may go first.

It’s an excellent point. First of all, you know, with any type of
law enforcement operation, whether theyre investigating bur-
glaries or drug raids, we have a major case going on now in Lehigh
Valley, where the police are being sued because they were exe-
cuting a search warrant on a drug investigation. And whether they
followed the rules properly or not, you know, that’s a civil suite, be-
cause a death occurred.

So the immunity part of the bill, I think you may recall in my
comments I indicated that perhaps you have to tweak the bill in
some respects. And perhaps that’s something that, that the Con-
gress will take a look at in terms of tweaking and, and maybe re-
moving.

All T can say is, is that generally speaking we all have to follow
the rules and there should be some civil recourse for people’s rights
who are violated. If someone’s rights are violated, generally our
system allows for civil lawsuits to be brought against the police or
against the Federal Government or the State government or the
district attorney or whatever.

So, you know, I don’t have—you know, the issue of immunity I'm
not going to comment on because I think, you know, you might
want to debate that and perhaps it’s something that shouldn’t be
there, to alleviate your fears. But what I'm saying is, is that racial
profiling is something that I've testified in Harrisburg on numerous
times, worked closely with the Black Caucus in Pennsylvania to
have a study, so I'm sensitive to it.

But what I'm saying is, is that this law is helpful to us because,
in the situations where we’re doing the right things—we’re not ra-
cial profiling—where law enforcement comes across people in rou-
tine traffic stops, complaints in neighborhoods—we get a complaint
to go to a house and we walk in and there’s 40, 50 people sitting
in there, and we ask for, you know, IDs, and they tell us, well, we
don’t have any IDs, we’re illegal, we came in the country—And
you'd be surprised how readily they admit it. The police then say,
well, now what do we do? And we need to have some authority to
detain.
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And I agree—look, I agree with you Congressman Sanchez that
if the police violate the rules or if they engage in civil rights viola-
tions, you know, there has to be some accountability there. I don’t
believe in immunity for any group of people if they violate some-
one’s civil rights.

Ms. SANCHEZ. Thank you. Mr. Quan, last question, as I'm run-
ning out of time. Under the CLEAR Act—and I appreciate your tes-
timony here today—authorized funding for the SCAAP program is
increased to a billion dollars, but funding will be terminated if
States fail to implement all of the provisions of the CLEAR Act. I
just want to ask you, what would be the result of lost SCAAP fund-
ing for your State, and how would it impact the ability of the State
of Texas to make their communities safe and improve their home-
land security if that SCAAP funding is lost?

Mr. QUAN. Ms. Sanchez, as you know, we had a $10 billion short-
fall in our State budget this year. We've really had difficulties in
making ends meet. I don’t know the total amount that we receive
in SCAAP funding every year, but certainly it would cripple our
abilities to, to do our job. So while the Chairman mentioned this
is voluntary, I mean, I don’t think it’'s—I don’t see it as voluntary.
If we don’t do it, we lose that ability. And as you know, we have
a large immigrant population in Texas. We have a number of peo-
ple who are deported every year.

And if T could just add on Mr. Morganelli’s statement regarding
the immigration judges being too lenient. The 1996 act took away
their ability to be lenient. I mean, they have to deport. They don’t
get 6 months anymore. The most they can give is 120 days if
there’s an agreement before they go to trial. So I don’t see where
people are just being released on the streets. The judges I know,
if that happens, the office of the general counsel looks at those
judges very carefully to see what’s going on.

So we are trying to enforce the immigration laws in cooperation
with the Federal authorities. We're not trying not to do that. And
so that funding is vital for our abilities to do that.

Ms. SANCHEZ. Thank you. I appreciate that. I just would like to
make one last question—one last comment before I finish. That is,
in California, if somebody is stopped for a traffic violation and they
are not able to produce identification, they are taken to the station
for fingerprinting, and they do run INS checks. So the power al-
ready exists to do those inquiries. And I don’t see how that interest
is further served by the CLEAR Act, which I, I think does exactly
what Mr. Berman stated in his opening opinion—attempts to make
Federal immigration agents out of local law enforcement on the
cheap, where the Government really needs to be putting those
money into the BCIS and the—Thank you.

Mr. HOSTETTLER. The gentlelady’s time has expired. The chair
now recognizes the gentleman from Arizona, Mr. Flake, for 5 min-
utes.

Mr. FLAKE. I thank the Chairman. I thank those who have testi-
fied. It’s been very enlightening. I just want to make a couple of
comments. I didn’t in the beginning—I wanted to hear the testi-
mony first.

Let me just agree with what has been said, particularly by Con-
gressman Berman. The situation now, it’s clear, is untenable. We
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cannot sustain what’s going on now, particularly in a border state
like Arizona, with a few hundred miles of border. It is completely
untenable now. We cannot continue as we are.

What we’ve seen over the past decade and a half is a big invest-
ment in border security. In fact, we’ve seen, I think, an increase
about sixfold order in enforcement, as far as money. What has been
accomplished is what used to be a circular pattern in migration has
now turned into a settled pattern. The average stay of a Mexican
migrant worker, for example, used to be about 2.2 years and now
it’s nearly eight. Because it’s tough to cross the border. It’s more
expensive. It’s dangerous. We've had 150 people die this year in Ar-
izona already, a record, and we aren’t even nearly through the
year.

So what I question is whether or not this is simply another band-
aid. It was said earlier by Mr. Morganelli that this shows that the
Congress is now serious about the problem. I would submit that it
shows that we’re not. It shows that we’re simply trying to do it on
the cheap, as has been said before. This shows that we aren’t seri-
ous about the problem.

Absent a program which creates a legal framework for willing
workers to come and work for willing employers, we aren’t serious
about this at all, because we simply won’t get a handle on this
problem. It’s very clear to those of us living in Arizona. I don’t
know about the rest of the country. I think Texas certainly feels
the way—the same way, and so does California. But absent a pro-
gram

As it is right now, we simply, with a wink and a nod, allow what
is going on to go on. In Arizona, while we’re talking about—here—
giving local law enforcement the ability to actually detain individ-
uals, in Arizona the problem isn’t—well, that’s a problem as well,
but initially it’s a problem with the cities. They’re coming saying
we have to build shelters and places to house individuals who are
here illegally so that they can be picked up to go work. I mean,
it’'s—that’s a long ways removed from the actual problem we’re
talking about today. But because there is a need for labor and as
long as that need is there, people will come. Then the Federal Gov-
ernment has for a long time, just with a wink and a nod, allowed
it to go on because we haven’t had a legal framework for people to
come and work and then return home.

So I guess the question that I would ask, first question, Mr.
Meganelli—or Morganelli, absent such a program, do you think
that this is any more than a band-aid to allow individuals at the
local level, local law enforcement, to actually detain and enforce the
immigration laws?

Mr. MORGANELLI. Well, I don’t think it’s a band-aid. I think that
this is, as we all know, this is a complex problem. It’s not a simple
problem. It’s going to take a combination of things to get this under
control. But it’s my view that, you know, in certain areas like in
Pennsylvania, we come across the illegal aliens on a daily basis,
and we have no power to detain them. I mean, that’s the position
we’ve taken. Now, today I heard the professor say that all of us
have this power anyway, we just haven’t exercised it, and maybe
we ought to look into that.
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But to get back to your point, you know, I'm not here to talk
about guest worker programs. That’s up to the Congress to decide.
I'm looking at this as a crime issue, as an identity—identification
of people. We don’t know who these people are, we don’t know if
they have criminal records. We—they have fraudulent IDs. Social
Security numbers from your State I find being used. It’s your citi-
zens in Arizona, your Social Security numbers are being used
fraudulently in Eastern Pennsylvania. And it’s a huge cost. And I,
and I recall, Congressman, that you were one of the legislators that
wrote to President Bush asking for, I think, $200 million for, to re-
imburse hospital costs in Arizona.

So, you know, it’s a huge expense. The cost of incarcerating these
people who are committing crimes, the hospitalization costs. And
you talk about workers—you know, a lot of people we come across
aren’t even working. They’re not working. They are living in a
house with maybe 10 other people who are working, and, and, and
then trying to collect some benefits, you know, using a false ID try-
ing to get welfare.

Mr. FLAKE. Okay.

Mr. MORGANELLI. We find that a lot. So this is a huge problem.
But I don’t think it’s a band-aid, I think it’s just part of the pro—
solution. We need a little power here. You guys have to do a little
border enforcement. We have to have, you know, commitment and
political will to deport those who should be deported. And maybe
we }I;eed a guest worker program—I don’t know, I’'m not an expert
in that.

Mr. FLAKE. I'm just about out of time. Or I am, but I'll beg indul-
gence, just a minute more.

Mr. HOSTETTLER. Without objection.

Mr. FLAKE. You mentioned requests for funding. And that’s an-
other problem I have with this. This authorizes a billion dollars.
Well, hey, we've been asking for money for years for the SCAAP
program, and we get pennies on the dollar, frankly, in Arizona for
incarceration and criminal justice costs—to say nothing of health
care and education, which just are breaking the bank in Arizona.
So we desperately, desperately need a broader fix than this.
But

Mr. MORGANELLI. But here’s what I'd like to ask. I don’t under-
stand how granting the amnesty creates—makes that situation bet-
ter. The hospitalization issues are still going to be there.

Mr. FLAKE. Nor do I. Nor do I. And that’s why I'm not proposing
granting amnesty.

Mr. MORGANELLI. All right.

Mr. FLAKE. But, Mr. Quan, I appreciated the testimony. And did
you—let me just ask you that question, if you can answer in about
20 seconds. Absent a formal process to allow willing workers to
come and work for willing employers, do you see this as anything
more than a band-aid?

Mr. QUAN. I agree. I only see it as a bandage, Congressman
Flake. And I think the fact that pointed out, that they’re staying
longer, you know, we have in the 1996 act a provision that if you
leave the country after you've been here, that then you have a
three- to 10-year bar and you have Federal penalties against you—
that exasperate the situation. So they’re trapped here somewhat.




53

I don’t think that they necessarily want to stay forever. I think
if we had a viable program—Senator Cornyn of Texas has intro-
duced a bill; Congressman DeLay has supported a guest worker
program. I think that’s what we need to be looking at: How do we
work regulating this flow to get people back to their homes coun-
tries? They can work here to meet our needs, and then go back to
where they came from.

Mr. FLAKE. Thank you. And I appreciate the indulgence of the
chair.

Mr. HOSTETTLER. The gentleman’s time has expired. The chair
now recognizes the gentleman from California, Mr. Berman, for 5
minutes. In order of appearance, yes.

Mr. BERMAN. You think you’re higher in seniority?

Ms. LOFGREN. No.

Mr. BERMAN. I'd like you to educate me a little bit because some-
times when I hear things, I'm not sure I quite understand the situ-
ation. Mr. Kobach, you do have a lot of experience in the law. I
take it the civil-criminal distinction is important because it’s not a
Federal crime to be in the country illegally. It’s subject to the pen-
alty of removal, of deportation, but not imprisonment. Is that an
oversimplified conclusion?

Mr. KoBACH. Well, actually, it’s kind of interesting. It’s a patch-
work quilt, if you will, the Immigration and Nationality Act. Some
of the violations of the Act are technically civil violations, some are
criminal. So if you enter without inspection—that is, you sneak
across the border without going through a port of entry—that’s a
criminal violation. If you overstay your visa, which is probably the
second most prominent way that individuals end up here illegally,
that’s a civil violation. And there are all kinds of distinctions.

Mr. BERMAN. But by and large, we—at the Federal level, we
don’t usually charge, indict people for sneaking across the border
illegally? We usually

Mr. KoBACH. We usually

Mr. BERMAN. We have two options.

Mr. KoBACH. Yeah, you can remove or you can seek to criminally
charge. What you typically see is, because, you know, the resources
of the U.S. attorneys are so stretched in places like Arizona, in
fact

Mr. BERMAN. Ah.

Mr. KOBACH [continuing]. That you probably have the, only the
actual people—the ringleaders of the smuggling operations are the
ones who are charged with criminal violations of the INA more
often than the people who are actually smuggled in.

Mr. BERMAN. But the overstay of a visa is a civil——

Mr. KOBACH. Yes, under current law.

Mr. BERMAN. If local law enforcement officers think that the ex-
ecutives of a company in their jurisdiction are engaging in viola-
tions of Federal antitrust law, should they have the capacity to ar-
rest them and detain them for transfer to Federal officials?

Mr. KoBACH. Well, I mean, if-

Mr. BERMAN. I mean, I'm just trying——

Mr. KoBAcCH. If the——

Mr. BERMAN. Essentially I'm trying to understand.
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Mr. KoBACH. Well, it depends, again, if you—One of the reasons
why I think the distinction that is important is civil violations that
render someone deportable. So if you're talking about a violation of
antitrust law that is merely results in a fine, then the appro-
priate

Mr. BERMAN. Yeah, civil penalty.

Mr. KOBACH. Yeah, then the appropriate agents to be involved
would not necessarily be local police because local police are out
there trying to find people who are like—you know, who are escap-
ing a likely prison sentence or a likely deportation, where you actu-
ally have to grab the person and remove them.

. Mr. BERMAN. As opposed to escaping a treble damages action
or——

Mr. KoBACH. Frankly, I have actually looked at that exact issue
you’re raising. It’s a great question, because there—it’s an inter-
esting hypothetical. But there aren’t any—there’s not case law out
there. It would be an interesting question. If local police had some
angle where they could provide useful assistance, but we haven’t
seen it yet.

Mr. BERMAN. I guess I would label this that they’re smart, but
they're lazy. The wisdom of Washington—I mean, this mindset in
Washington, that we know best, has to be busted up. We should
allow the people who are really smart, who have good training on
their own, the people down there who see the problems day-to-day,
they should have the ability to do this. That is, to detain people
solely because they believe that they're in violation of—they’re here
not in status, they're illegal aliens.

So we should allow that to happen, so they’re smart enough to
do the job, but they’re so lazy they don’t want to do the job, and
therefore we have to leverage penalties to force them to do the job
they’re smart enough to do but don’t want to do. There’s an ele-
ment of that in this approach. It’s not simply an authorization to
do something. That, which by the way, you’ve already said that
your reading of the law and the cases doesn’t need a CLEAR Act
because they have the implied inherent power to pick up and de-
tain based on that; but that we now have to create a motivation
for them to do something that they are talented enough to do but
not willing to do, by leveraging money away from them to get them
to do. Does that strike you as a strange way of approaching it?

Mr. KoBACH. Not necessarily. And I would just—when you de-
scribed what they might do, I mean, it’s not that they would just
have a suspicion and then make an arrest. They would still be
under the same Fourth Amendment constraints that guide any ar-
rest.

Mr. BERMAN. Let’s stop on that.

Mr. KOBACH. I'm only, like, one-tenth of the way through the an-
swer.

Mr. BERMAN. I know, but I see the yellow light.

I would—rather—if we had another round, I would like to hear
your full answer to that. But something more interesting is, de-
scribe to me the hypothetical case where a police officer has prob-
able cause to believe that a person is out of status and should be
allowed and in fact required, because of the way this is all struc-
tured, to pick that person up and detain him and apparently, under
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the terms of this law, be responsible for removing him—a little
local deportation operation, I guess. That hypothetical. Because I
know it isn’t racial profiling, I know it isn’t accent, I know it isn’t
appearance. Tell me what it is.

Mr. KoBacH. Okay. I'd like to give two parts to this answer all
at once, if I can. And the first one is, the first example is an in
flagrante violation, a case where you

Mr. BERMAN. A what?

Mr. KOBACH. In flagrante violation. The officer witnesses the act
being violated. That is to say, he sees someone coming—you know,
on a highway in the dark of night sees people piling out of the back
of—you know, clearly dangerous situation—the back of an 18-
wheeler. And this—those are real examples. I'm not just making
this all up.

Mr. BERMAN. I know. ——

Mr. KoBACH. We read about it in the paper. A second example,
and I think this is actually how the authority is most likely to work
in reality and in the long run, is that it’s just another tool that the
officer has as he’s making—as he’s investigating. And this is also
not a hypothetical. We can actually read about this one in case law.

That is, suppose a local officer is investigating a drug ring. And
it is often the fact that cocaine trafficking and marijuana traf-
ficking is coincident with movement across borders. And in the
process of doing so, he learns that several members of the ring,
through an informant, are here illegally and are undocumented.
Now, he’s building a case against the ring. He realizes that he can
get three members out by using the tool of making the immigration
arrest and then calling for—and then detaining briefly and then
calling Federal authorities in. The others, he can build the case for
prosecution.

It’s just one of many tools in the box that he will use in his day-
to-day law enforcement. The notion that State and local police offi-
cers will just leave the enforcement of garden variety crimes aside
and become full-time immigration officers I don’t think is very real-
istic. Indeed, I'd say it’s implausible. And it certainly goes against
the other counter-argument I'm hearing, that State and local police
don’t have the money to do this. The idea that they would suddenly
say we don’t have the money, but guess what, we’re going to put
everything else aside and we’re going to do this full-time, I just
don’t think——

Mr. BERMAN. In order not to lose the money.

Mr. KoBACH. Well, that’s the State, which is—the State policy
makers which are facing that, the question of-

Mr. BERMAN. And cities, counties, and police departments.

Mr. KoBACH. No, I—but it’s the individual discretion of the police
officer. And nowhere does this act say that the police officer has to
give up the kind of discretion that he has when he’s trying to de-
cide which crimes or which violations are worth following up on.

Mr. BERMAN. Under the CLEAR Act, could a police department
decide this is not our priority we decide as a department not to
pick up people solely on the basis of suspicions or probable cause
or—By the way, why—I'm not sure why it’s within the constitu-
tional framework. What in here says it has to be probable cause?
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Since it’s not a crime, it’s not constitutionally driven that it’s prob-
able cause. Why can’t it be a suspicion?

Mr. KOBACH. It’s because you’re detaining, it’s a notion of deten-
tion, and probable cause would apply to any detention.

Mr. HOSTETTLER. The gentleman’s time has expired. Does the
gentleman wish——

Mr. BERMAN. Ten additional minutes? However you want to do
it, Mr. Chairman.

Mr. HOSTETTLER. We could do another round of questions.

Mr. BERMAN. I think we should have everybody go with

Mr. HOSTETTLER. All right. The gentleman’s time has expired.
The chair now recognizes the gentlelady from California, Ms.
Lofgren, for 5 minutes.

Ms. LOFGREN. Thank you, Mr. Chairman. And I won’t use all of
my 5 minutes, and I'll give the rest to Howard to finish his ques-
tions.

I think—you know, as I listened to this discussion here today, I
was pondering my experience as a local government official. Actu-
ally, I spent longer on the Board of Supervisors of Santa Clara
County than I have in Congress, 14 years. And we were responsible
for funding the jail and the DA’s office and everything. And one of
the things that we grew not to like very much were unfunded man-
dates. And when I got elected to Congress, I joined with a bipar-
tisan coalition to try to prevent unfunded mandates. And now
We’\i{e got a little point of order system that completely doesn’t
work.

And looking at what this bill is now, it just—it makes a bad situ-
ation worse. One of the other things I've learned in my years in
Congress, not that long, is that there’s a big difference between an
authorization and appropriation. And right now, we are looking at
local law enforcement agencies across the United States that are
bearing the financial burden—as the States are too, but my heart
goes out to the localities—bearing the burden of the failure of the
Federal Government to adequately secure the borders. And the
SCAAP funding, actually, was meant to compensate. It never did
come all the way to compensation, but it helped a little bit.

And now we have this proposal that if local law enforcement
don’t take on additional costs—an additional mandate, yes, they're
going to lose even the little bit of funding that we gave under
SCAAP. And to me, I think that—that’s not what we’re supposed
to be doing. So I just want to make that observation.

Secondarily, I want to talk—I had the same question Mr. Ber-
man did, but I think he certainly developed it well enough. I mean,
there are a lot of things that are civil offenses, Federal civil of-
fenses, and I think that the theory is that we can authorize local
police to arrest people for civil offenses under the Federal law.
That’s a very—I think it’s a very bizarre theory and would lead to
results that we would deeply regret as a society.

But I'll just close with a question that I have. And it really is
a nerdy question, but I once taught immigration law, so—and the
Immigration Service and their lack of technology just drives me
crazy. Section 104 of the act, I believe, requires that information
about unlawful status be entered into the NCIC. Now, when the
NCIC was first developed, I was on the staff of my predecessor in
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Congress, Don Edwards. And there was a lot of thought and care
given to make sure that that database had some accountability,
that police departments could actually rely on what was there.

And I'm just wondering. Mr. Quan, you know, as an immigration
lawyer, that the change of address forms—I mean, if you don’t fill
out a change of address form, you’ve violated your immigration sta-
tus.

Mr. QuUAN. Exactly. You have to do that within 10 days of mov-
ing. And we mail it to an address in Washington. We don’t know
if it ever makes the system.

Ms. LOFGREN. I'll tell you, it doesn’t.

Mr. QUAN. Oh.

Ms. LOFGREN. It’s in big boxes. We have warehouses full of these
little paper forms that are never entered into the system. And
there’s no money in this bill to enter them into the system. Plus,
and I've heard this from—I guess I am going to take my whole
minute, Mr. Berman—but the people who move two and three
times a month, and this does happen for people who are low-in-
come——

Mr. QUAN. Yes.

Ms. LOFGREN [continuing]. You know, they’re sending forms con-
stantly. And they’re just piling up. And every one of those things
would have to be entered into the NCIC. Plus a lot of it is unreli-
able, as you know, because if you move two or three times in a low-
income community, you're never going to catch up and the data’s
always going to be wrong.

And so I'm just sort of wondering what that does to the integrity
of the NCIC system in toto and—when we spent so much time that
law enforcement could actually rely on it.

Mr. QUAN. I'm very concerned about it, too. As a matter of fact,
as a person becomes lawful or has a work permit, like Ms. Sanchez
talked about some of her friends—to get that into the system so
they can get a Social Security number so they can show that they
are legal and they can do that. It takes so long, and they're waiting
around for weeks, maybe months, because the system is so slow at
entering that data. So it’s not very reliable. If a police officer goes
to the data, that person may be a permanent resident by the time
they apprehend the person, but it wouldn’t show that.

Ms. LOFGREN. Well, I'm going to stop you and give the remainder
of my few moments to Mr. Berman. I know this was set between
4 and 6:00, and it’s now getting on to 7 and we’ve all made plans.
So I'll just yield back my time.

Mr. HOSTETTLER. The gentlelady’s time has expired. And I want
to thank the mayor pro tem of Houston for his presence here. The
Committee understands that he has a flight to make, and we don’t
want to make you late for that.

Mr. QuaN. Thank you, Mr. Chairman, and I will get that infor-
mation that you've requested. I'll follow up with the Committee on
that.

Ms. JACKSON LEE. Might I just thank Mayor Pro Tem Quan as
well for your presence here and giving a very insightful presen-
tation on the burden that cities would feel if monies were, if you
will, eliminated on the basis of a city not obligating itself to the ac-
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tions under the CLEAR Act if passed by this Congress. And thank
you for your testimony.

Mr. QUAN. Thank you.

Mr. NORWOOD. Mr. Chairman.

Mr. HOSTETTLER. Yes?

Mr. NorwooOD. If Mr. Quan is going to leave, and I'm grateful for
just being able to sit here, I have a litany of questions that I want-
ed to ask him. And I wonder, might you instruct the witness to an-
swer them in writing. Since you don’t have time

Mr. QUAN. Yes. Or would you like to submit them——

Mr. NorwoOD. Yes, the questions will be submitted for the
record.

Mr. QuaN. I'll be glad to answer them in writing, yes.

Mr. NorwoOD. Very good. Thank you once again, Mayor.

Mr. QuUAN. Thank you.

Mr. HOSTETTLER. And the chair now recognizes the gentleman
from Georgia, Mr. Norwood, for 5 minutes.

Mr. NorwooOD. I thank you, Mr. Chairman. Mr. Quan, you sure
you can’t stay for 10 more minutes?

I'm very grateful to be part of the questioning that we have here.
I'm very grateful to you for having this hearing. And like so many
Members of this Subcommittee, they know we have a disaster on
our hands in this country.

Mr. Morganelli, it will help you to know that in the last 2 days,
four separate committees have had four separate hearings regard-
ing our immigration problems, the invasion of illegal immigrants
into this country, what it’s costing this country. So there is a great
deal of concern in this Congress that something has to be done.

Just—Mr. Chairman, I have a big, lengthy statement for the
record, if I may.

Mr. HOSTETTLER. Without objection.

[The prepared statement of Mr. Norwood follows in the Appen-
dix]

Mr. NORWOOD. But I think this Committee ought to know that
there are people who really believe in what we’re doing here be-
sides, to the contrary, the California chiefs of police. The National
Sheriffs’ Association, Mr. Chairman, Law Enforcement Alliance of
America, Southern States Police Benevolent Association, Friends of
Immigration for Law Enforcement—there are a lot of people.

There are a lot of sheriffs associations that agree with you, Mr.
Morganelli, and I think if you would actually dig deep, anybody,
just a little bit, the concerns basically are money. That’s the bottom
line. The fear is that, well, gosh, what if my state or my city, like
Houston, doesn’t agree to help the rest of America pick up criminal
illegal aliens and potential terrorists, then we don’t get our SCAAP
funding. That’s what they’re worried about.

This has been called a number of times an unfunded mandate.
Well, I don’t know, up here you get confused about money, but I
think two and a half billion dollars is a little bit of funding to start
with. Mr. Flake mentioned a billion. This is two and a half billion
in this bill, a lot more than they have in SCAAP funding now.

Now, is it a mandate? No, it’s not a mandate. Maybe it would
have been better had we had it to be a mandate, then the chiefs
of police in California wouldn’t have to worry about losing their
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SCAAP funding; they would simply have had a mandate. That isn’t
my style; that isn’t how I like to do things. If a section of this coun-
try wishes to become a safe harbor for criminal illegal aliens, who
am I to say they shouldn’t? Have at it. Do your thing. But there’s
a lot of this country who wants to deal with this very, very serious
problem.

I wanted to point out a couple of things that were stated. I want-
ed to know, actually, if the Houston Police Department needed
training in racial profiling. I'll bet the answer to that is no. I bet
they have plenty of racial profile training now. Because racial
profiling can occur in things other than illegal aliens. And I'll bet
you have training in racial profiling, for example, in Pennsylvania,
as do most states that I'm aware of around the country.

So it isn’t like, oh, this is going to fail because all of these law
enforcement agents, the 600,000 that we’re asking—not to take
over immigration in this country, simply help us with immigration
in this country.

The other thing that needs to be pointed out, for those who want
to read the bill, that immunity problem, the bill says very clearly,
Notwithstanding any other provision of law. What this bill does do
is it makes you immune from being sued because you’ve arrested
an illegal alien, the same as a police officer has immunity from ar-
resting a bank robber but notwithstanding any other provision of
the law. So that’s not necessarily a very good reason, I think, to
not support this bill.

I want to point out to those who want to listen what this bill
really is all about. Now, Mr. Flake is correct; there are other prob-
lems. Our legal immigration laws are in shambles. We're not deal-
ing with that here. Maybe he wants to deal with that, or some
other Member of Congress would deal just with the legal immigra-
tion problem. This isn’t about the border. We haven’t been success-
ful on the border. We’ve got 10,000 Border Patrol agents down
there; we've only allowed in somewhere between 8 and 12 million
illegal aliens. I call that absolute failure. It’s not working. Maybe
somebody on this Committee wants to deal with that.

What we’re dealing with and what we’re trying to deal with is
that 400,000 illegal aliens that have been in custody of the United
States, let go, they were told to go home and come back in 2 weeks
and we’ll deport you, and we don’t know where they are. Now, I'm
interested in that group, and that’s what we’re trying to ask the
local police to help us with.

Simply to ignore the fact that we have 80,000 violent criminals—
we know their names. Now, we may not know their address, but
we know their names. We need to do something about that. The
fact that 3,700 of those come from al Qaeda-friendly countries. We
need to do something about that. But if you think 2,000 Federal
agents in Washington, D.C. can solve this problem, you're wrong.
Neither can 200,000 Federal agents. It’s the wrong people to help
with the problem. We need the local sheriff. We need the local
State patrols who are working the highways and working the
streets.

And I want to make it very clear about this. The bill says,
straight as you want to, to enforce

Ms. JACKSON LEE. I'm here, Mr. Norwood.
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Mr. NOorRwOOD. There you go.

—to enforce Federal immigration laws in the course of carrying
out the officer’s law enforcement duties. That is not the same thing
as Mr. Quan would say, is that, oh, this bill is going to cause us
to round up and detain all those people suspected of civil immigra-
tion. This is not what this bill does in——

Ms. JACKSON LEE. Will the gentleman yield?

Mr. NOrRwOOD. No, ma’am. You had my time and yours. I need
a few minutes here.

That’s not what this bill does. This bill simply says “in the course
of your normal duty.” If you get somebody who runs a red light and
you need to ask questions about immigration, you should do that.
You should do that to help America. Had that been done with some
of the people that were involved in 9/11, who were stopped for a
traffic violation, if we had just taken time to ask some of the ques-
tions that I hear in Houston are so difficult to ask, we might have
had some prevention there.

What this is about, again, is 400,000 deportable illegal aliens, of
which 80,000 are criminal, violent criminals. I've got a pedophile
loose in my state right now simply because the INS would not do
anything. We’re asking help from local law enforcement. We are
funding it at two and a half billion. Now, that may not be enough.
And if Mr. Quan were here I would say this to him: I do not believe
in unfunded Federal mandates. This is an authorization bill. If this
bill is not funded through appropriations, it shouldn’t take place.
I don’t think we ought to do that. And I'm going to make sure be-
fore we get to the floor it says that. We're going to either do this
and fund it and try to get serious about illegal immigration in this
country, or we’re not. And we’re going to find out.

Who believes in the rule of law? Who really believes in that?
Who believes that when we pass a law in this country that we
should enforce it? The world laughs at our immigration law. We
need to do something about that. If we do it a little bit, it will dis-
courage so many people from coming across our borders. My con-
cern is who the heck are they? We don’t know. How many of them
of that 3,700 brought a dirty bomb with them? One? Was it 1 per-
cent? Was it 10 percent? We don’t know. We don’t know where they
are. Are we serious about homeland security? This is part of home-
land security. It is illegal aliens who come into this country to
cause terrorism.

You've got to ask the question. You can do it in the correct way.
We're not suggesting you stop a truckload of people who may look
to you like they’re illegal. We're saying “in the process of your nor-
mal duties.” If they’re driving down the road obviously drunk, that
particular officer was going to do that anyway, stop that person.
That is not going to cost of City of Houston one more penny to stop
a drunk driver. It’s simply not. It’s not going to cost Houston any
more to ask a question or two.

And what we’re saying in the bill is Federal Government, get on
the stick. We're trying to tell INS and BICE they’ve got to do their
job too. We're putting funding in it for them to do that too. If we’re
going to be a nation of laws, Mr. Chairman, we have to enforce the
laws. If you don’t believe we ought to enforce our laws, stand up
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and say you believe we ought to repeal them, because we don’t
want to hurt anybody’s feelings in making them a criminal.

Mr. HOSTETTLER. The gentleman’s time has expired.

Mr. NORwWOOD. I know. I’'m sorry. Thank you, Mr. Chairman for
the opportunity.

Ms. JACKSON LEE. Mr. Chairman, I ask unanimous consent to go
gut lff order, my round. I can submit things in the record and come

ack.

Mr. HOSTETTLER. Without objection, yes.

Ms. JACKSON LEE. I am the Member remaining here to thank the
Chairman for his indulgence of all of us and to acknowledge the
presence of two guests here, and delighted to have them as guests
in this Committee, and certainly would not want to interrupt Mr.
Norwood. I simply wanted to counter and engage him. But let me,
now that he has finished, offer some thoughts here that I think are
very important. Unfortunately Mr. Quan did have to return back
for responsibilities in Houston.

But let me just give a few points. First of all, there were 19 ter-
rorists. Only three of them were over-stays. And if you had ques-
tioned those individuals on 9/10, it is likely that you could not have
identified them as terrorists because the bulk of them were here
legally, with legal visas.

What we need to secure the homeland is better intelligence.
What I would say to my good friend from Georgia is that if he
wants to engage in this kind of effort for his police department,
that he should do it, or the State of Georgia should do it, and not
force these laws on the United States of America.

Why? Mr. Morganelli, the example that you used about the police
calling the INS with a group of individuals that they had stopped,
and the INS saying that—let them go, that’s not a fault or an issue
to be solved by CLEAR Act. That’s an issue on what I've been say-
ing—training resources that we need and expanded INS officers
and INS officers that work cooperatively with police departments.
That’s what is needed, not the fact that we need a CLEAR Act. Be-
cause your officers did what they were supposed to do.

It is outrageous for anyone to suggest that if illegal immigrants
are engaged in criminal activity that police stand by and look
askance and just stand there and say I can’t do anything. For those
of you who have never experienced racial profiling, please let me
correct anyone to think. I am a strong supporter, as a former judge,
of law enforcement officers. We work together. But they will tell
you that they welcome, they welcome training and oversight as it
relates to racial profiling. It is not the departments. It’s not every
officer. But it happens.

And you can be assured if you put in place the CLEAR Act,
you're going to have a mountain of abuses. Not because I don’t be-
lieve that our law enforcement officers from sheriffs to constables
to police officers have the greatest of integrity. But as we well
know, as we well know, in all of our lot, there are those who abuse
the system. And so the CLEAR Act takes, my good friend, two and
a half billion dollars. And I'm glad he says authorize it. We don’t
have two and a half billion dollars—maybe if we didn’t have the
war in Iraq and $87 billion was sitting on this table right now. We
realistically don’t have two and a half billion dollars.



62

And my good friend Mr. Flake has got a bill, because he’s suf-
fering in Arizona and others are suffering in California and Texas,
we’ve got issues to deal with by providing the kind of professional
training and responsibility for our Border Patrol agents that I
would venture to say is far more important than burdening local
law enforcement on things that you all in Pennsylvania and Geor-
gia—and I don’t want to get this one State pitting against an-
other—but can do. But what you’re doing is you're forcing the Fed-
eral Government to burden local law enforcement and then fund it,
two and a half billion dollars in this fiscal year, 2004, and $6 bil-
lion in 2006, and $12 billion, and going up.

You’ve got individuals who have come to this country for a sim-
ple reason of access to legalization. I hope that 1 day this Congress
will find a way to solve those who are undocumented, that are
here, by giving them access to legalization. Document them; those
who don’t meet the test are readily not to be viewed as those who
will stay in this country.

I, too, want to fight against the siege that we think we might be
under. And so I just simply say to you that your solutions are not
the answers. Frankly, legal status is complicated, the documents
are complicated, and therefore it will be questionable whether they
would know how to do this.

To the professor, let me say this, that I appreciate very much the
intellect that you brought to this. But I take issue with your New
York Post editorial, where you indicate that we do not dignify the
freedom riders of the 1960’s with those who have come this time.
Since I happen to know personally many of the freedom riders of
the 1960’s movement, I would venture to say to you that they
would empathize with the immigrant freedom riders, some of
whom are legal status individuals who come simply for a way of
accessing justice. And I would caution you on suggesting that their
ride denigrates the ride of the 1960’s.

And that’s why I would be concerned with this kind of legisla-
tion, Mr. Chairman. Frankly, I think we can authorize this all day
long. This is pie in the sky. We don’t have the money. And it is
going to be an enormous burden on these cities. And I'm going to
join my local governments all over the nation fighting against this
excessive burden.

Because the real crux of the issue—because I'm not abandoning
securing the homeland—is providing the resources for the home-
land security and the INS offices, so that when they got a call from
those law enforcement officers in Pennsylvania, they didn’t say I
can’t be bothered; they got right there and dealt with the issue and
knew how to deal with it.

And then separating out this whole idea that all of us are fight-
ing terrorists by having law enforcement officers pick up simple im-
migrants who are here, maybe illegally—maybe illegally, I'll ac-
knowledge that—but are not here trying to do us any harm. And
you go back and look at your facts on 9/11 and not—this CLEAR
Act couldn’t have done anything about it. I'm against over-stays.
The INS needs to deal with that—now the BCIS. Not this effort
that you've got here that’s not going to do anything.

Mr. Chairman, as I yield, let me provide information—I would
ask unanimous consent to put in the record opposition by these
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groups: The American Civil Liberties Union, that talks about the
public safety issues and civil liberties violation. I ask unanimous
consent to put that into the record. A statement by Leslie Orloff,
director, Immigrant Women Program, NOW Legal Defense and
Education, specifically talks about the fact that you lose the domes-
tic violence issue, where these women are afraid to even come for-
ward. I don’t know how many of the witnesses have talked to
smuggled-in individuals who have been abused, who we need to be
able to have law enforcement breaking that smuggling ring and we
can’t do it if we don’t engage the immigrants.

I'd like to put into the record, by MALDEF, a testimony that
they would argue against this in terms of the fact that racial
profiling and also the fact that safety issues are involved.

Do I have any more? One more.

And I have another one, Mr. Chairman, if you would. This was
put in by—this is pages and pages from different States, national
organizations, the American Anti-Discrimination, American Immi-
gration Lawyers, Anti-Defamation League, Arab American Insti-
tute—this goes on and on. Catholic Legal Immigration Network,
Hebrew Immigrant Aid Society, Leadership Conference on Civil
Rights, National Coalition Against Domestic Violence. We have
from Alabama, Arizona, California, Colorado, Connecticut, District
of Columbia, Florida, Georgia, Hawaii, Illinois, and just almost 50
States where there are organizations that are opposing this legisla-
tion.

I ask unanimous consent, Mr. Chairman, to put these in. And I
thank the witnesses. I know this is not the end, but I do have to
depart. And I do thank my guests, Mr. Deal and Mr. Norwood, for
making this a very lively hearing this afternoon.

Mr. HOSTETTLER. Without objection.

Ms. JACKSON LEE. Thank you.

[The information follows in the Appendix]

Mr. HOSTETTLER. The gentlelady’s time has expired. The chair
now recognizes the gentleman from Georgia, Mr. Deal, for 5 min-
utes.

Mr. DEAL. Thank you, Mr. Chairman. Thank you for your allow-
ance of Mr. Norwood and I to appear today. And thanks to the
Members of the Committee as well.

I think several things have become very clear. One is that—and
that’s no pun intended—is that there is certainly a difference of
opinion as to whether or not we should enforce immigration laws
or we should ignore it. And that is really at the heart of this de-
bate. It springs up in many fashions.

One thing that has occurred to me, however, in listening to the
discussions here is the descriptions that have been used to talk
about the provisions of the act. On the one hand, Mr. Flake calls
it a band-aid, and on the other, Mr. Quan says it’s too much. It’s
either one or the other, or maybe it’s somewhere mixed in-between.

But the issue of whether or not it’s an unfunded mandate is an
interesting one. My local governments back home, whether it be
the school board that’s impacted severely by the effects of illegal
immigration, where it is the local hospital that is impacted, wheth-
er it be every social agency and especially the law enforcement offi-
cers, where over half of the felonies and those incarcerated in my
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local jail are now illegally in this country to begin with, they would
say that the largest unfunded mandate that we have now is the
fact that the Federal Government is not enforcing its immigration
laws to begin with.

Now, the comment that I would like to ask a question about is
that if Arizona, California, and Texas—and other States perhaps,
in-between—have no interest in this legislation and regard the way
it is worded as punitive, in that if they do not do certain things
they are subject to losing certain funds, what if we flipped the coin
and simply said, on the other hand, okay, if you don’t want to do
that, you don’t have to; we’re not going to have any sanctions
against you. What if we reworded this act to say, This act author-
izes those jurisdictions that are willing to cooperate and who will
assist Federal immigration authorities to receive additional funds
to compensate for the costs of their services. That way, you have
a right to choose.

Now, I daresay if we had legislation like that in place, Mr. Nor-
wood’s district and my district would probably take advantage of
that. And I daresay that those jurisdictions in the State of Georgia
that did not, their citizens would rise up in protest and demand to
know why they didn’t. If it’s only the State of Georgia that did it,
I think it would then soon be the Alabama citizens asking why
aren’t you participating?

Is there any merit to considering that approach?

Mr. KoBACH. I think so. There certainly is. I mean, part of the
problem here is that it’s been characterized as an unfunded man-
date when there really—it isn’t mandatory in the current wording,
and I think that wording would make it even more clear that it’s
not mandatory. And indeed, you know, SCAAP funds are funds
that are tied to immigration enforcement, and this is—I think the
Congress clarifying its intent as to what its priorities are in how
States should assist in immigration enforcement.

And that’s what, you know, SCAAP contemplates too, that kind
of assistance. The notion that this is something new is clearly not
the case. 287(g) of the Immigration and Nationality Act creates a
much broader authority to do more than just, you know, arrest a
person and then transfer them to Federal authority, but to do full
enforcement in terms of assembling a case and operating as, effec-
tively, deputy INS agents. And Florida has seen amazing success
with that.

I mean, clearly, this assistance is something that Congress has
invited and certainly would have the right to define.

Mr. EDWARDS. If I might add, as I read the authorization provi-
sions at the beginning of the bill, what we have is basically just—
and I do take Kris Kobach’s point, to heart, that stating in there’s
authorization when it already exists under the Constitution may
add to the confusion, and you might therefore look at saying it as
Kris worded it.

But at the second part, the section that has a State function
there, as I read it, there’s full federalism respected. There’s the op-
portunity for States to either act or not act at enacting a statute,
a State statute that says clearly our law enforcement officers are
authorized under our State laws to enforce immigration—Federal
immigration laws to the extent authorized by the Federal Govern-
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ment. That’s not a mandate. It gives them the opportunity to do
that and encouragement to do that.

There is a carrot and stick approach in the bill, and that may
be viewed by some as a stick because that second requirement of
the States is not really a requirement, it’s an encouragement. It
says, You should do this; the reason we think this should be done
is because we condition receipt of SCAAP funds on that.

However, SCAAP is only this past fiscal year that expired yester-
day was only $250 million. And Arizona experiences something like
300-plus million-dollar costs just for housing the illegal aliens that
it has. And that’s not to mention all the other criminal justice and
processing and transportation costs and stuff.

So, you know, it’s not really covering any costs, so it’s really a
fairly low amount for a penalty there that you're talking about. It’s
not much of a stick, and it’s certainly not an unfunded Federal
mandate because you would still have the opportunity to act or not
act as a State or locality.

Mr. MORGANELLI. With respect to this issue, what really gets me
mad, really, is when I read, for example, in 2001, five States—Ari-
zona, 23 million; California, 225 million; Texas, $45 million; Flor-
ida, 28 million; New York City—New York, 94 million of SCAAP
funds. That was 2001. And you know what? In many of those
States we have sanctuary policies, where that—it’s costing those
States tons of dollars and, as he just pointed out, not even reim-
bursing the total costs.

But you know what? That’s costing Pennsylvania taxpayers and
Georgia taxpayers and, you know, everywhere around the country
that’s shared. And yet we have these States and the mayor telling
us we're not—we’re not going to ask anyone if they’re illegal or not.
And the fact of the matter is these are all who have committed se-
rious crimes.

Now, we’ve got to get a handle on this. And the only way to do
so is to have the local law enforcement be able to identify and de-
tain, in the course of their job, as Congressman Norwood said, not
racial profiling, not going—but in the course of their jobs. It will
help solve the problem.

It is not the total answer; we all know that. But when I see these
States taking my tax dollars that I pay, in that quantity, and at
the same time telling me, well, we’'re not asking, we’re closing our
eyes, we're not allowed to ask, the police aren’t allowed to ask, and
the police are going to be ordered not to—it’s an outrage.

And quite frankly, there are—I think there was a civil action in
New York, or perhaps contemplated, where the police weren’t al-
lowed to ask and serious crimes were committed by those same
people who were released. There are liability issues that these cit-
ies and towns who have these sanctuary policies are going to start
to experience if this continues.

Mr. EDWARDS. Mr. Chairman, if I may just add one thought, if
you’'ll indulge?

Congress every day conditions the receipt of Federal funds. I
mean, you all the time say you have to do this in order to receive
this money. So why is this any different? And why is this, even at
such a very small amount of money comparatively, relatively
speaking, even an issue?
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And another thought, since the Chairman is allowing me to fili-
buster here

Mr. HOSTETTLER. Doing that all day.

Mr. EDWARDS. The opposition was quite generated here. So I
would say Mr. Norwood has crafted a pretty effective bill that’s a
live threat to opponents of it, it seems, because they are pulling
out, apparently, all the stops to get all the groups that they can
possibly get to sign a letter and to sign this or that, to petition
against the bill.

However, there’s a Roper poll—I’ll just cite one poll or draw at-
tention to it from my full testimony—a Roper poll from this past
spring, and 85 percent—and something like two-thirds strongly
agreed—that localities and local police and State police and so
forth should be required to tell the Federal Government when they
have an illegal in custody.

So why is this controversial except in some little bowl of lib-
eralism? I don’t understand where controversy comes out of this.

Mr. DEAL. Mr. Chairman, could I make one final statement? This
has been an interesting day for me on the issue of immigration.
Earlier today, Ms. Sanchez and I, on the Government Reform Com-
mittee, had a hearing on the issue of extradition and the problems
we're facing there. And we all wring our hands and commiserate
with the widow whose husband, an officer in San Mateo, was lit-
erally executed by an illegal alien who had three times been de-
ported, and then killed her husband and fled back to Mexico. And
the problem of now you cannot really extradite these back because
of the Supreme Court decision of Mexico that the only way the
State of California, because of the way their murder statutes are
worded, would be able to get him back would be to assure Mexico
first of all, no capital punishment; now theyve gone so far as to
say, even life imprisonment is not an acceptable basis for extra-
diting back.

So the only way that, in that case, that the district attorneys
there could get that individual back would be to reduce that to a
manslaughter charge in order to get him back. The magnitude of
this problem is horrendous. And I quite frankly think it is time
that we stop waiting until those bad cases happen and we say, oh,
that’s just such a terrible problem. It’s time to start being able to
do something about it now.

And I thank the Chairman and his indulgence for allowing me
to be here today. Thank you.

Mr. HOSTETTLER. The gentleman’s time has expired. The chair
will now recognize himself for a second round of questions. And I
appreciate the indulgence of the panel. I will make my questions
very succinct to you.

First of all, Professor Kobach, Mr. Quan states in his testimony
the CLEAR Act would constitute an unfunded mandate to the
States. How would you respond to that?

Mr. KoBACH. Two ways. First, that if you look at the bill, off the
top it’s not unfunded. Clearly, it would dramatically increase the
funds that exist. And secondly, it’s not mandatory, so it’s not a
mandate. I think he’s wrong on both accounts. But secondly, you
have to look beyond just what happens in this act and the provi-
sion of money there. You have to look at the costs of illegal immi-
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gration—and this is a point that’s been made already—and the
States are burying these costs.

One of the greatest costs of illegal immigration is education.
After the Supreme Court rendered its decision in Plyler v. Doe, it
became clear that the States were obliged to provide education to
illegal aliens here in this country of primary and secondary school
age. That is a huge expense, and many States are, you know,
bursting at the seams with schools that are poorly funded. And
that only compounds the problem.

Medical expenses have also been mentioned. There are known
cases of illegal aliens who have crossed into the United States spe-
cifically to receive an operation, a very costly operation, knowing
that full well—knowing full well that when they go to the hospital
they cannot be turned away.

There’s other social services, and there’s also the cost of law en-
forcement, primarily Federal Government law enforcement at this
point, just the detention and the hearings and the process of trying
to enforce our immigration laws. These are huge costs which the
States themselves can—if they cooperate and if we get a handle on
the immigration problem, you can start to recoup some of those
costs.

And I think, actually, one aspect of the CLEAR Act that I think
really ought to be highlighted is the asset forfeiture provision. That
will, T think, offer a huge potential for States to start to recoup
some of those costs. And I think it’s easy to underestimate what
that potentially—I mean, if you see what asset forfeiture has done
in other areas, like drug enforcement, it is a massive impact on the
ability to fund these operations.

And so I don’t think it’s an unfunded mandate and I don’t think
it’s anything close to it.

Mr. HOSTETTLER. Mr. Edwards, opponents of the legislation
claim that it would require State and local police to enforce the im-
migration laws. Do you believe the CLEAR Act forces, requires
Sta{‘ge and local police to enforce the immigration laws, as it’s writ-
ten?

Mr. EDWARDS. No, sir, I do not. I believe that, as I explained a
few moments ago, that States have a full opportunity to accept or
reject writing a new law on their books.

Now, another approach you might do is, reword the—I believe it
was section 102, that says if a State or locality has a policy of non-
compliance with the Federal Government—and so you'd remove
any opportunity for people to claim, falsely, I believe, that the
States have to act or lose their SCAAP money, then just say, okay,
you don’t have to pass a new law; but if anybody passes an affirma-
tive law that says you are not going to cooperate, such as the Hous-
ton sanctuary policy and so forth, then they would be ineligible for
funding. Stuff like—an approach like that might work.

Mr. HOSTETTLER. One more question for Mr. Kobach. In his testi-
mony, Mayor Quan states that if the Senate were to adopt the
CLEAR Act, it would blatantly preempt State and local laws. Is
that true?

Mr. KoBACH. I'm glad you asked that question, because I—with
all due respect to Mr. Quan’s statement, I would disagree with his
characterization of preemption. H.R. 2671 does not fit within the
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normal categories or preemption as the courts have understood pre-
emption to exist. Preemption occurs where the Federal Government
displaces the State government’s authority to act completely. The
three types of preemption that the courts have recognized—express
preemption, field preemption, and conflict preemption—I won’t bore
the remaining Committee Members by going into real detail here—
but this doesn’t fit any of those categories.

A condition on the receipt of Federal funds in no way preempts—
displaces the State governments from the field. Indeed, the CLEAR
Act actually invites State governments into the field. Moreover, by
allowing State governments to make policy choices and, again, in-
viting them to make policy choices, it does not displace them from
this area. So I'm not sure if he meant something else other than
preemption. But under current case law, this is not an example of
Congress preempting State authority.

Mr. HOSTETTLER. Thank you. The chair now recognizes the gen-
tleman from Georgia, Mr. Norwood, for questions for 5 minutes.

Mr. NOrRwoOD. Thank you, Mr. Chairman. I'm going to be very
brief. There’s been so much misinformation about what the CLEAR
Act does in terms of abuse of women and children, as if we were
to pass this law, everybody—nobody would ever go to the police
again.

And TI'd like to submit for the record, Mr. Chairman, the lan-
guage on what a U Visa is, which is available now and would be
available after this act, so that we can be very clear that abused
women, even though they could be deported because they're illegal,
they can get immunity under the U Visa simply because of abuse.
So——

Mr. HOSTETTLER. Without objection.

Mr. NorwoOD. Thank you.

[The information referred to follows in the Appendix]

Mr. NorwooOD. I want to go back to a little bit to what Congress-
man Deal and, I think, Mr. Kobach, you were talking about in
terms of the costs to this country of not enforcing illegal immigra-
tion. And you were talking about the costs to the States, but it isn’t
just the States. The Federal Government picks up a big piece of the
cost for HUD housing. The Federal Government picks up a big
piece of the cost for Medicare, hospitalization funding. So—Med-
icaid, I’'m sorry. Thank you. I've listened too long today.

The point is, there is no telling—there’s truly no telling—and I
don’t know if we have an agency up here that can figure out what
it really cost the nation with the invasion of 10 to 13 million illegal
immigrants in this country. And for us to have places that want
to have sanctuaries that refuse to even ask if you are a citizen of
this country or not, is just amazing to me.

And T'd like—we’ve got a lot of lawyers here. I need to ask a
question, if I may, about Houston’s policy. The way I read their pol-
icy, they restrict their officers from contacting INS if an alien has
been arrested for a Class C misdemeanor. In other words, their of-
ficers can’t ask any of the questions. Isn’t that illegal under Fed-
eral law?

Mr. KoBACH. I think that—I have heard the argument made that
State noncompliance of that level is illegal. I haven’t seen any case
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law on the subject. I think an argument could be made that that
does violate some provisions of current——

Mr. NorwooOD. Well, the current Federal law says you can’t re-
strict. But that’s basically what you do when you tell your law en-
forcement people do everything you need to do, but for God’s sake
don’t ask them if they’re a citizen. Isn’t that restricting?

Mr. EDWARDS. There was a provision added in the 1996 immigra-
tion law, the reform act, that does prohibit States and localities
from that ostensibly, but——

Mr. NorwOOD. I guarantee you, I just read it this afternoon.

Mr. EDWARDS. They’re still doing it.

Mr. NorRwoOD. My question is, though, would—by telling your
police officers not to even ask a question, doesn’t that restrict,
which is what the Federal law says you cannot do?

Lastly, maybe you can explain this to me. In their order down
in Houston, 500-5, they state that it is illegal to cross our borders
without inspection. But it’s only illegal during the minutes that you
cross the border. It becomes okay once you get inland, once you get
into the country. I mean, that’s basically what theyre saying.
They'’re saying, yes, this is—we have immigration law that says
you cannot cross our border, but once you cross that line and get
into the country, no questions to be asked. That’s not illegal to be
here, it was just illegal to cross the border.

Is that true?

Mr. KoBACH. Not under Federal law. The person’s still guilty of
the criminal offense under the INA of entry without inspection.
And I don’t know if they’re attempting to redefine the person’s Fed-
eral offenses or not; I don’t suppose that they are. But in effect, it
seems to be that they are saying we aren’t going to encourage the
enforcement of this Federal provision.

Mr. NORwoOOD. That sort of—it’s illegal to rob a bank until you
leave the bank, then it’s okay. I mean, what

Mr. KoBACH. And if I might add just one other thing here, while
we're talking about things that are kind of absurd in the law. The
point was made earlier that this would somehow—that it’s some-
how a bad idea to have civil provisions of the INA be subject to ar-
rest by State and local police. The notion that somehow the civil
ones are less extreme, the civil violations are less extreme than the
criminal ones, simply doesn’t comport with reality. If you read
through this thing, you find that the failure to change an address—
something that Mr. Quan mentioned—is actually a criminal viola-
tion of the act, but over-staying a visa, something that three of the
hijackers did, is a civil violation. It’s not that the civil ones are less
harmful to this country, it’s just that—it’s just the way the act is
put together.

Mr. NorwoOD. That’s part of what we’re trying to do in the
CLEAR Act, is make this simpler. And it does. It will no longer be
a civil violation when we get this—it’s going to be a felony. And
that clears it up for many people on the streets. If every case is
a felony, you need to deal with it.

Mr. Chairman, you've been extremely gracious in allowing us to
come in on your Subcommittee hearing. And I, for one, and I'm
sure Congressman Deal are very grateful for the time you've given
us.
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Mr. HOSTETTLER. Well, it’s been an interesting hearing. The gen-
tleman’s time has expired. Does the gentleman from Georgia, Mr.
Deal, wish to

At this point the chair wishes to inform all Members that they
have seven legislative days to insert further remarks into the
record.

And I want to thank the witnesses, Mr. Morganelli, Professor
Kobach, Dr. Edwards, and Mayor Quan in absentia for your being
here today and your answering our questions and testifying before
this Subcommittee. Your participation has been invaluable in this
process.

The Committee’s business being completed, the

Oh, and without objection and unanimous consent, I will offer
the General Order of the Houston Police Department No. 500-5
into the record.

[The information referred to follows in the Appendix]

Mr. HOSTETTLER. The business of the Subcommittee being com-
plete, we are adjourned.

[Whereupon, at 7:15 p.m., the Subcommittee was adjourned.]
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Security, and Claims’ Oversight Hearing on the “Clear Law Enforcement for Criminal
Alien Removal Act of 2003”

“Today, the Subcommittee is holding a hearing to examine H.R. 2671, the Clear Law
Enforcement for Criminal Alien Removal Act, or CLEAR Act.

“The CLEAR Act clarifies the authority of state and local officers to assist the federal
government in enforcing the immigration taws. It provides a means for federal, state, and local
law-enforcement officers to work together to apprehend, detain, and remove illegal aliens.

“This is timely legislation. Our nation faces an illegal immigration crisis of epic
proportions. The former INS estimated that there were five million illegal aliens in 1996 in the
United States. That number ballooned to eight million in the past two years, and some estimate
the iflegal population in the United States to be upwards of 10 million today.

“For the last few years, some 500,000 illegal aliens have been entering the United States
annually, despite the fact that we have strengthened controls at our borders. Why would aliens
take the risk of crossing in rugged and treacherous terrain, or place their lives in the hands of
ruthless smugglers? Because they believe that once in this country, they can live and work here
without fear of detection.

“In the late 1990s and the early part of this decade, illegal aliens and unscrupulous
employers took advantage of the disorganized INS, an agency that had more missions, it seems,
than will or means to carry out.

“Since the September 11 attacks, those aliens have exploited the fact that immigration-
enforcement resources have been diverted to the fight against terror.

“This bill would expressly give state and local police the resources and authority to assist
in immigration enforcement. Many police officers have sought such authority, to assist the

federal government in the vitat task of enforcing this nation’s immigration laws.

“There are those who oppose this bill, however.
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“Some opponents argue that local officers should not have to enforce the federal
immigration laws. Iwould note that participation in enforcement under the bill is voluntary.

“Other opponents argue that local police have no place assisting enforcement of the
federal immigration laws. Iwould note that local police help other federal agencies, such as the
DEA and FBI. 1 would also respond that having law-enforcement entities work together, as
occurs daily on Joint Terrorism Task Forces, is the best way to ensure the safety of the American
people .

“Still others have argued that having locai police officers assist Immigration and Customs
Enforcement (ICE) in enforcing the immigration laws would damage relations between local
police and the immigrant communities.

“As ] understand these arguments, aliens in those communities are in a vulnerable
position, where they are preyed upon by thugs and other criminals, opportunists, and abusive
spouses. Critics are concerned that such aliens will be unwilling to go to police who assist
immigration officers.

“In response, I first note that it makes no sense to argue that, in a free and democratic
society, the weak are better protected by concealment and deception than they are by the rule of
law.

“The concept that aliens are more secure residing in a quasi-legal underworld, in which
their illegal status is hidden by police otherwise sworn to uphold the law, is illogical, at best.

“Such arguments also fail to take notice of two facts:

“First, police and prosecutors would retain the discretion, even under the CLEAR Act,
not to take action with respect to the witnesses to, or the victims of, crime.

“Second, immigrant victims of many crimes are eligible for relief, particularly under the
U visa program. Battered spouses are eligible for additional relief, including cancellation of
removal.

“Arguments that local immigration enforcement would harm relations between police and
communities are also unduly speculative, because they assume that local sanctuary policies
prompt alien communities to trust the authorities.

“What is not speculative, however, is that illegal aliens who are arrested by local police,
but are released without being turned over to ICE, are free to commit additional crimes, often
against other immigrants.

“Enrique Alvarez, for example, was an illegal alien at the time that he allegedly kidnaped
and assaulted a nine-year old victim in early June 2003. He was also illegal three years earlier, in
2000, when, it has been reported, the San Jose police arrested him on suspicion of auto theft. It
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PREPARED STATEMENT OF CONGRESSWOMAN SHEILA JACKSON LEE

I do not want local police forces to enforce immigration law. Immigration law is
a complicated body of law that requires extensive training and expertise. Local law
enforcement officials do not have the training and expertise that is necessary to de-
termine who is present lawfully and who is not.

Community-based policing 1s one of the most powerful law enforcement tools
available. By developing strong ties with local communities, police departments are
able to obtain valuable information that helps them to fight crime. The development
of community-based policing has been widely recognized as an effective tool for
keeping kids off drugs, combating gang violence, and reducing crime rates in neigh-
borhoods around the country.

In immigrant communities, it is particularly difficult for the police to establish the
relationships that are the foundations for such successful police work. Many immi-
grants come from countries in which people are afraid of police, who may be corrupt
or even violent, and the prospect of being reported to the immigration service would
be further reason for distrusting the police.

In some cities, criminals have exploited the fear that immigrant communities
have of all law enforcement officials. For instance in Durham, North Carolina,
thieves told their victims - in a community of migrant workers and new immigrants
- that if they called the police they would be deported. Local police officers have
found that people are being robbed multiple times and are not reporting the crimes
because of such fear instilled by robbers. These immigrants are left vulnerable to
crimes of all sorts, not just robbery. In 1998, Elena Gonzalez, an immigrant in New
Jersey, was found murdered in the basement of her apartment. Friends of the
woman say that the suspected murderer, her former boyfriend, threatened to report
her to the INS if she did not do what she was told.

I also want to point out that Immigrants have performed heroic deeds in our
country. For instance, Kwame James, a Canadian immigrant, risked his life to sub-
due a terrorist on an airplane. This professional basketball player was one of the
men who subdued shoe- bomber Richard Reid aboard a Paris-to-Miami flight in De-
cember of 2001. James had been playing for a French team and was on his way
home when the attack occurred. Asleep, he awoke to a plane full of screaming peo-
ple. A flight attendant approached him for help. He rushed back to where Reid was
struggling with passengers and crew. At 6 feet 8 inches and 220 pounds, James still
had to struggle to hold down Reid, who was about the same size. Afterwards, he
sellw the flight attendants take away Reid’s shoes, which were filled with plastic ex-
plosives.

Many communities find it difficult financially to support a police force with the
personnel and equipment necessary to perform regular police work. Requiring state
and local police forces to report to the immigration service would be a misuse of
these limited resources. The immigration service also has limited resources. The im-
migration service does not have the resources it needs to deport dangerous criminal
aliens, prevent persons from unlawfully entering or remaining in the United States,
and enforce immigration laws in the interior of the country. Having to respond to
every state and local police officer’s report of someone who appears to be an illegal
alien would prevent the immigration service from properly prioritizing its efforts.

Local police can and should report immigrants to the immigration service in some
situations. The decision to contact the immigration service, however, should be a
matter of police discretion, not a federal requirement.

PREPARED STATEMENT OF CONGRESSMAN STEVE KING

Chairman Hostettler, Thank you for holding this hearing. I am a cosponsor of the
CLEAR Act because I believe we must do all we can to increase cooperation between
federal and local law enforcement to apprehend and remove criminal illegal aliens.
Law enforcement officers desperately need the tools the CLEAR Act gives them to
protect residents from crime.

Interior immigration enforcement is essential to the overall integrity of our immi-
gration system. There are over 340,000 alien absconders-illegal aliens under a final
order of removal-who have evaded capture. We must give law enforcement the tools
they need to get these criminals out of our communities. It makes sense to utilize
state and local officers to improve the enforcement of our immigration laws. At the
same time we must also ensure that the federal government, particularly the Bu-
reau of Immigration and Customs Enforcement (ICE) is responsive to local law en-
forcement and provides them with the necessary back up and follow through. There
have been situations in the past where local authorities arrest illegal aliens, only
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to have the federal immigration authorities fail to follow through and take custody
of these criminals-resulting in the release of a criminal alien. Release of a criminal
alien due to lack of follow through is a grave miscarriage of justice. I will not stand
for such neglect of duty. Local officers need and deserve our help.

I am also appalled by the so-called “sanctuary” policies of certain localities. These
policies prohibit an officer from reporting violations of our immigration laws to the
federal authorities. Such sanctuary policies are against the law. Localities that di-
rect their officers not to inquire about a criminal’s immigration status not only un-
dermine United States immigration policy, they also hurt their own communities by
not turning illegal aliens over to federal authorities. Instead, these criminal illegal
aliens go on to commit further crimes that could have been prevented.

Thank you Mr. Chairman, I look forward to hearing from the witnesses today and
commend Mr. Norwood for his work on the CLEAR Act.
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Opening Statement
Congresswoman Melissa Hart
House Subcommittee on Immigration, Border Security, and Claims
. Legislative Hearing on H.R. 2671,
The Clear Law Enforcement for Criminal Alien Removal Act
October 1, 2003

Mr. Chairman, thank you for holding today’s hearing on this important,
commonsense legislation — H.R. 2671, The Clear Law Enforcement for Criminal Alien
Removal Act. :

The history of the district that 1 represent and, in fact, all of Western Pennsylvania
is one of immigrants secking better opportunities for themselves and their families,
working hard, and establishing roots in America: At the same time, these new Americans
fueled the boom of the steel and coal industry, that not only spurred the growth of

* Western Pennsylvania, but was the backbone of developing a stronger America.

The vast majority of individuals who immigrate to the United States arrive with
these goals in mind. Unfortunately, many arrive {llegally — totaling as many as 8 million
illegal immigrants in the U.S. today. Additionally, some immigrants arrive with criminal
purposes in mind. Following the events of September 11, addressing the issues
surrounding illegal immigration is more important than ever, and it has impacted the
duties of law enforcement all the way from the federal to the Jocal first responders.

The federal government has made a major commitment to help the first
_ responders on the frontlines of the domestic War on Terror, but beyond resources we
must make sure they have the authority to enforce our laws and protect our citizens. ..

One of the major complaints about our domestic sécurity after September 11 was
the lack of coordination between federal agencies and between federal and state officials.
Unfortunately, these problems have not been entirely solved, especially between federal
immigration officials and state and local law enforcement.

This problem became very clear when local police near my district in
Pensnisylvania stopped a vehicle on a routine traffic stop. Upon stopping the vehiclé, the
police discovered a number of illegal aliens traveling across Pennsylvania. The police
called the local immigration office inquiring what to do with these individuals. They
were told to let them go. :

This story was reported in the Pitésbiwrgh Tribune Review and many of my ;
constituents called upset about the lack of a response. At a time when we are trying to
improve domestic security, my constituents were shocked that federal officials simply .
told the police to let these individuals go. No one knew who these individuals were or
why they were here — and they were released:
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The incidetit near Pittsburgh builds upon a number of highly publicized-cases
where illegal immigrants were released from custody, only to.commit heinous crimes
such as rape and murder, further-complicating the job of local law enforcement. With
only 2,000 interior immigration enforcement otficers working in the U.S. and more than
300,000 criminal aliens in the U.S, and millions of undocumented illegal aliens, we need
all the help that we can get 1o enforce our immigratioriand criminal laws.

This is why 1 was happy to-join with-Congressinan Charlie Norwoeod and a
number, of my colleagues in‘introducing H.R. 2671, the Clear Law Enforcemment for
Criminal Alicn Removal Act (CLEAR Act). This legislation clarifies the authority of
statc and local law enforcément officials to enforce violations of our immigration laws.

Tn addition, the legislation crcates no new mandate on statc and local officials. If
they are inferested-in enforcing our immigration Taws, thén they will be eligible for $2.6
billion.in State Criminal Alien Assistance Program (SCAAP) funding and the grants
provided in the bill. "1f"a state or city, decides fo ignore our laws and not aid-in
enforcement, then they will not be eligible for the flinding.

The bill-alse impraves the information available td police in the line of duty. By
requiring the Department of Homeland Security to provide the Department of Justice’s
National Crime Information Center (NCIC) with information about immigration
violations, police will know thie immigration status of individuals that they may
encounter while on duty.

Critics of the bill arguc that clarifying the authority of statc and local police to
cnforce federal immigration law will make our communitics less safe by. overburdening
our officers and creating fear of the police. ‘The last thing that we want to do is make our
streets less safe, but it is disingenuous to.argue that by enforcing our laws our
communitics will be more dangerous.

First, there is -no new mandate on state and local police under the CLEAR Act.
As a-noted by the many cases in which officers have encountered illegal aliens, police are
already. taking the steps to and want 1o enforce our immigration laws. In fact, H.R. 2671
has the support of law enforcement groups such as the National Sheriff’s Association,
Law Enforcement Alliance of Amcrica, Southern States Police Benevolent Association,
and Friends of Immigration Law Enforcement.* The CLEAR ‘Act simply-clarifies the
authority and provides the proper training and resources needed to assist our state and
local police. ‘

Sccond, the idea that imigrants will fear the police if ourlaws are enforced
troubles e, especially the criticism that battered. immigrant women will fear reporting
abuse to the police. Since beginning my career as a state senator, T'have wotrked hard on
legislation that protects and supports battered women and I do not think that the CLEAR
Act reduces these-protections,
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Nothing in the CLEAR- Act interferes with the *U” visa category available to
immigrants- who.are victims-of violence; regardlcss. of their status. The “U” visa adjusts
the status of and protects battered immigrants willing to come forward and inform the
proper authorities. This protection is still in place and T would hope that any battered
immigrant would take advantage of this protection.

Post-September 11, the need to fully enforce our laws and coordinate our security
at all levels.is more important than ever.. The CLEAR: Act is’'a commonsense stcp
towards making our communities safer.and removing some of the most dangerous
criminals from our streets.
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PREPARED STATEMENT OF CONGRESSWOMAN ZOE LOFGREN

Mr. Chairman, this bill, the “Clear Law Enforcement for Criminal Alien Removal
Act”, has so many things wrong with it, we would have to be here for hours just
to list them. With every new read of this bill, I discover more and more problems
that raise very serious concerns. Let me just list a few.

First, who better to listen to about law enforcement than the individuals respon-
sible for keeping us safe - our local police chiefs? I have listened and they tell me
this bill would be terrible for their police forces.

In a letter to Senator Feinstein, the California Police Chiefs’ Association says, “It
is the strong opinion of the California Police Chiefs’ Association that in order for
local and state law enforcement organizations to be effective partners with their
communities, it is imperative that they not be placed in the role of detaining and
arresting individuals based solely on a change in their immigration status.”

Their letter continues, “the proposed CLEAR Act, however, undermines the funda-
mental partnerships that our police agencies have with their communities. That
partnership is essential to effective law enforcement.” Let me repeat, the California
Police Chiefs’ Association, comprised of experts on law enforcement, says the
CLEAR Act will undermine the fundamental partnerships with communities that
are essential to effective law enforcement. If this does not convince everyone that
this is a bad bill, then I don’t know what will.

Second, I am concerned about the additional funding this bill will purportedly au-
thorize for our already strapped local law enforcement agencies. Every year it is a
fight to get the little reimbursements we can from the State Criminal Alien Assist-
ance Program (SCAAP). The President zeros out the SCAAP budget and we fight
to get whatever we can.

Moreover, SCAAP reimbursements currently only allow for reimbursements for
criminal aliens, not immigration violators without criminal history. This bill will
give no SCAAP funding for all the new non-criminal immigrants the local police will
have to hold in their jails and prisons.

Furthermore, the Department of Justice is trying to eliminate funding for so-
called “unverifiable” claims for reimbursement that could cut reimbursements in my
home state of California by fourteen percent. They have also decided to change re-
imbursements so that states will only be reimbursed for convicted criminals. That
would mean further cuts by about 18 percent around the country.

With all these cuts in SCAAP and restrictions on the reimbursement formula, how
do we expect that states will be reimbursed for all the new non-criminal aliens they
are supposed to detain?

Our local police officers are already strapped for cash trying to deal with local law
enforcement and now with homeland security. How are they expected to do their
regular job, homeland security, and now immigration enforcement that they are not
even trained to do?

California has the highest SCAAP funding levels and the highest number of un-
documented immigrants. We will have to shoulder most of the burden without reim-
bursement for a job that belongs to the federal government.

Another serious concern is with the language of this legislation. It states “Not-
withstanding any other provision of law and reaffirming the existing general author-
ity, law enforcement personnel of a State or a political subdivision of a State are
fully authorized to investigate, apprehend, detain, or remove aliens in the United
States . . .”

What does it mean to “investigate, apprehend, detain, or remove” aliens? We have
an entire immigration law written for the federal Department of Homeland Secu-
rity, not for local law enforcement. Every detail is set out in the Immigration and
Nationality Act for the federal government, not state and local law enforcement.

Finally, as a member of the Select Committee on Homeland Security, I am very
concerned that the Department of Homeland Security will become so bogged down
in answering calls from local law enforcement about non-criminal immigrants that
they will be diverted from their primary mission - protecting us from terrorism.

These are just some of my concerns with the CLEAR Act. I have many others,
from the overload on the National Criminal Information Center (NCIC) database to
the high potential for profiling this bill will create.

This is a terrible bill that will have reverberating effects not only on immigrants
around the country, but also on our national security, and the ability for our local
law enforcement to keep us safe. I hope members on this Subcommittee will listen
to the experts and oppose the CLEAR Act.”



80

PREPARED STATEMENT OF CONGRESSWOMAN LINDA T. SANCHEZ

Thank you, Chairman Hostettler and Ranking Member Jackson Lee for convening
this important legislative hearing today to hear testimony on H.R. 2671, the “Clear
Law Enforcement for Criminal Alien Removal Act of 2003” commonly known as the
CLEAR Act.

I believe that the CLEAR Act is one of the most dangerous and potentially dam-
aging bills this Subcommittee has considered. The CLEAR Act is detrimental to our
police departments, the safety of our immigrant and non-immigrant communities,
and our national security.

CLEAR AcT BURDENS STATE LAW ENFORCEMENT AGENCIES AND BUDGETS

The CLEAR Act puts a substantial burden on the state and local law enforcement
agencies, state and local budgets, and taxpayers.

The CLEAR Act will require state and local law enforcement agents to be police
officers, first responders, and immigration agents. America’s state and local law en-
forcement agencies have their hands full fighting crimes and keeping our streets
safe. Since the terrorist attacks of 9/11, state and local law enforcement agents have
been given the added responsibilities of being “first responders,” our first line of de-
fense against a terrorist attack. The CLEAR Act adds to these substantial burdens
the responsibility of enforcing federal civil immigration laws. This is no easy task.
To properly enforce federal immigration laws, police officers will have to be knowl-
edgeable of subjects like H-1B visas, asylum, and Temporary Protected Status. It
takes Federal immigration agents 17 weeks of training to learn the basics of these
subjects, not to mention the time it takes to understand the thousands of nuances
of federal immigration law.

The CLEAR Act will also make it much more difficult for state and local law en-
forcement agents to protect the communities they serve. Turning police officers into
immigration agents will destroy trust, cause many immigrants to avoid contact with
law enforcement agents, and deter immigrants from helping with criminal investiga-
tions. The fear of being imprisoned or deported will cause victims, witnesses, or con-
cerned citizens in immigrant communities from contacting police officers with infor-
mation about crimes. This fear may prove to be a slippery slope and result in immi-
grants not informing fire departments and emergency rescue personnel of emer-
gencies.

This is a concern that has been repeated by law enforcement agencies across the
country. For example, the California Police Chiefs Association, Inc. recently said in
a letter to Senator Dianne Feinstein:

The proposed CLEAR Act . . . undermines the fundamental partnerships
that our police agencies have with their communities. That partnership is
essential to effective law enforcement. The CLEAR Act effectively will turn
our police officers into immigration agents. The unintended consequence of
this bill will be to chill the willingness of immigrants to come forward and
report crimes or other suspicious activities.

The result of the CLEAR Act will be to set back years of community policing ef-
forts and attempts by law enforcement agencies to build goodwill in the community.
The CLEAR Act, therefore, makes communities less safe, not more safe.

Additionally, the CLEAR Act makes communities less safe because it diverts law
enforcement resources away from criminal investigations and arrests, and
mi?directs those resources to investigations of administrative or civil immigration
violations.

THE CLEAR AcT REQUIRES NO POLICE TRAINING ON IMMIGRATION LAW

While the CLEAR Act gives state and local police officers the added responsibility
of enforcing federal immigration laws, it does nothing to ensure the officers will be
adequately trained to enforce those laws. Under Section 109(a) of the CLEAR Act,
within 180 days of enactment the Attorney General or the Secretary of the Depart-
ment of Homeland Security are required to develop a training manual to teach state
and local law enforcement personnel about how to enforce federal civil immigration
law. However, the training is not mandatory. Under Section 109(d) of the CLEAR
Act, the “Clarification” provision, states and localities are not required to take any
immigration training courses as a prerequisite to enforcing immigration laws. Spe-
cifically, section 109(d) says, “Nothing in this Act or any other provision of law shall
be construed as making any immigration-related training a requirement for or pre-
requisite to any State or local law enforcement officer to enforce Federal immigra-
tion laws in the normal course of carrying out their law enforcement duties.”



81

As a further obstacle to training state and local police officers on immigration law,
Section 109(b)(1) of the CLEAR Act allows the Attorney General or the Secretary
of DHS to charge states and localities a fee of up to 50% of the total cost to acquire
the training manuals.

PENALIZES STATES FOR NON-COMPLIANCE

The CLEAR Act strikes another blow to state and local law enforcement efforts
imposing severe penalties for non-compliance. While the CLEAR Act does not explic-
itly mandate that states enforce federal immigration laws, states that refuse to do
so will lose their federal funding. If a state does not pass legislation within two
years of enactment of the CLEAR Act explicitly authorizing law enforcement agents
to enforce immigration laws, the state will lose funding under § 241G) of the Immi-
gration and Naturalization Act. States will also lose funding under § 241@) if they
do not give background information about apprehended illegal aliens to the Depart-
ment of Justice and the Department of Homeland Security.

The loss of federal funding will be very damaging for many states, including my
home state of California. While the CLEAR Act increases appropriation for the
SCAAP programs, it fails to change the formula for allocating funds. Under the new
formula, states are only reimbursed for the costs of incarcerating unlawful immi-
grants who are convicted of a felony or two misdemeanors. The result of the CLEAR
Act will be for California to lose all funding if they fail to comply, or continue to
lose a substantial percentage of their SCAAP funding.

THE CLEAR ACT IS A DANGER TO CITIZENS AND IMMIGRANTS

The CLEAR Act makes the penalties for immigration violations more severe.
Under the Act any non-citizens who are present in the United States will be fined,
imprisoned for one year, or possibly both. The non-citizen will also be subject to for-
feiture of all of their assets.

By far the most dangerous provision of the CLEAR Act for the immigrant commu-
nity is § 110 which grants law enforcement agents immunity from civil lawsuits as
long as they act within the scope of their duties. This provision gives law enforce-
ment agents carte-blanche to engage in widespread racial profiling. Granting police
officers immunity from civil lawsuits will no doubt result in some detentions and
arrests based solely on an individual’s external ethnic appearance or the fact that
they speak with an accent. American citizens and lawful immigrants alike will have
no legal recourse when their civil rights are violated because officers will have total
immunity.

Furthermore, the CLEAR Act rewards states and localities for enforcing immigra-
tion laws by giving states half of the civil penalties or assets seized from apprehen-
sion of illegal aliens, as well as federal grants for equipment, technology, facilities,
administrative costs, and incarceration costs

THE CLEAR AcT HINDERS NATIONAL SECURITY

The CLEAR Act is also an obstacle to protecting our country from dangerous
criminals, as opposed to immigrants who have overstayed their visa. The CLEAR
Act undermines the purpose and usefulness of the National Crime Information Cen-
ter (NCIC) database. The NCIC database is meant to be a tool used by the Federal
Bureau of Investigation and local law enforcement agencies as a central information
sources for wanted persons, persons with outstanding warrants, or other wanted
criminals. Under the CLEAR Act, the Department of Homeland Security is required
to provide NCIC with information on any person who has violated Federal immigra-
tion law. This includes civil and administrative immigration law violations. The re-
sult will be that potentially millions of people with minor immigration violations
will be added to the NCIC. This result would be counterproductive to the NCIC’s
purpose of finding criminals.

The CLEAR Act is also a setback to national security because it diverts Depart-
ment of Homeland Security personnel and funds away from investigating and appre-
hending terrorists to processing civil immigration violations. The way to make our
country secure, and prevent another terrorist attack is by investigating and arrest-
ing terrorists not immigrants. Immigrants and terrorists are not the same thing.

CONCLUSION

Mr. Chairman and Ms. Ranking Member, I look forward to hearing the testimony
of our witnesses today. I hope they can address the many concerns that I share with
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police departments across the country and immigration advocates about the dangers
of the CLEAR Act.

PREPARED STATEMENT OF THE HONORABLE CHARLIE NORWOOD

Thank you Mr. Chairman on holding this hearing today. I appreciate the oppor-
tunity to present the CLEAR Act to the Subcommittee and enter a discussion about
the criminal alien crisis in our country.

Sometimes in this job, it only takes one story to spark a fire in your belly and
drive you to change the system. In this case, there are many stories to share, but
let me share one story that really hits home for me.

Miguel Angelo Gordoba is a child molester and illegally in our country. In August
2001, he finished a four-year sentence at Rivers State Prison for molesting a 2-year
old girl in Alma, Georgia. On the day he finished his sentence you would think he
would be picked up and deported. As unbelievable as it sounds, the INS, now the
Bureau of Immigration and Customs Enforcement, didn’t have his paperwork done.
Subsequently, Mr. Gordoba registered as a sex offender, but when the county sheriff
went to the listed address to check in on him, all he found was a vacant lot.

Mr. Gordoba is one of 80,000 criminal aliens with standing deportation orders
that are on the loose within our borders.

When the Atlanta Journal Constitution printed an article on Mr. Gordoba late
last year, I said that I would introduce legislation to empower law enforcement offi-
cials to help the INS “crack down on this problem.” That, ladies and gentleman, is
what my colleagues and I are here today to present to you.

But before we dive into the details of the bill, let me establish some facts.

There are upwards of 400,000 individuals who have received final deportation or-
ders that are hiding in our communities. Their appeals have run out, and those or-
ders tell them, “it’s time to go.” But, the Bureau of Immigration and Customs En-
forcement can’t find them! What’s worse, 80,000 of those people have criminal con-
victions, just like Miguel Angelo Gordoba! They were in the hands of our law en-
forcement. Can you imagine opening the doors of our prisons and letting 80,000
criminals run back into the streets? Well folks, that’s exactly what has happened
with these 80,000 criminal aliens. What’s more, 3,800 of those people with final de-
portation orders are from countries with a known Al-Qaeda presence.

Let me say up front that I respect the new leadership at the Department of
Homeland Security and appreciate the fact that they are acknowledging the INS’
past mistakes. But there is no way the 2,000 agents they have assigned to find some
400,000 people can get the job done. They need help from the folks who come across
these people everyday during routine traffic stops and during other activities in the
course of their regular duty - police officers. In fact, Assistant Secretary of BICE,
Michael Garcia, has agreed with this concept.

Right now if a local officer in Augusta during the normal course of his duty pulls
over a car for say . . . speeding, with someone who is illegally in our country, they
have to call the Bureau of Immigration and Customs also referred to as BICE, verify
their status, and wait until someone from BICE comes to pick them up. Sometimes
they have to wait for hours on the roadside for the pickup to arrive. But most of
the time BICE says they are too busy to come by and they tell the police to let the
lawbreakers go. Unbelievable . . . and that’s just the tip of the iceberg.

This landmark legislation has 10 steps to securing our streets. These steps are
focused on clarifying authority, providing vital information to our law enforcement,
and supplying them with additional resources to do their jobs. Allow me to briefly
run through some of the major highlights.

First and foremost, this bill will clarify that state and local officers have the in-
herent authority to arrest and detain criminal and illegal aliens during the course
of their regular duty. We are a nation of laws and it is just plain common sense
to allow these officers to enforce all the laws.

Each locality and state has a choice if they want to enforce immigration laws. If
a locality decides to enforce immigration laws, they will have access to $2.6 billion
in federal funding, which they desperately need. If they chose not to, they will not
be eligible for the $1 billion grant program created by the bill or any State Criminal
Alien Assistance Program (SCAAP) funding. If a locality sticks its nose up at a set
of federal laws, why on earth should they get federal funding to house the very
criminal aliens they choose to harbor?

We are also going to create a new category within NCIC, the National Crime In-
formation Center database, for immigration lawbreakers. This is the most accessible
database that police officers have at their disposal; in fact, they can access it from
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their patrol cars. The goal is to provide them with readily accessible information on
all lawbreakers literally at their fingertips.

All of this clarified authority is going to require more funding, training, and
equipment. We certainly recognize that in this bill and have provided for a new
grant program and training program to name just a few of the additional resources.

One of the biggest complaints we heard from police officers in the field is how un-
cooperative BICE can be. Not anymore. . . . This bill allows state and local police
to hold truly uncooperative federal agencies accountable by setting up an unprece-
dented administrative review process and fine schedule.

Finally, and perhaps most importantly, we are going to ensure that from the time
a local officer detains a criminal alien, there are no gaps between that moment, the
criminal serving their time in prison - if any, and their deportation from the coun-
try. We are going to do that by expanding the Institutional Removal Program. Cur-
rently a pilot program, the Institutional Removal Program requires that a criminal’s
deportation orders must be complete by the end of their sentence, and that BICE
must pick them up at the prison and put them on a plane the day their sentence
is complete. There will be no more individuals like Miguel Angelo Gordoba to worry
about.

Critics of this legislation will try to tell you that the CLEAR Act just promotes
police abuse. I take great offense to that implication. This was an issue we did much
research on prior to writing the bill. For the first time, police will have access to
training on immigration laws and how to prevent civil rights abuses. I say to those
critics, have some faith in your police. You imply they are just waiting for an excuse
to abuse their powers. They deserve more respect than that.

They also claim that the CLEAR Act will break down relations between police and
immigrant communities. While I'm certainly sensitive to this vital relationship, I'm
confident enactment of the CLEAR Act is not a threat - many other folks who know
a great deal about the issue also agree. In fact, Assistant Secretary Michael Garcia
of BICE, the agency’s number two official, has stated this argument has no grounds.
Nor do the members of the endorsing law enforcement groups believe this is a valid
argument. The fact is, individuals in all communities, including immigrant commu-
nities, want criminal aliens off their streets, that is exactly what the CLEAR Act
will do.

Also disappointing is the misconception that the CLEAR Act will scare victims of
domestic violence into silence. There is already protection for immigrant victims of
domestic violence under the law, it’s called the “U” visa, which protects victims, re-
gardless of their immigration status. The legislation that created the “U” visa, was
drafted by Leslee Orloff, Director of the NOW (National Organization for Women)
Legal Defense Fund. Orloff wrote, and the statute now reads, that the purpose of
this new visa is to “strengthen the ability of law enforcement agencies to detect, in-
vestigate, and prosecute cases of domestic violence while offering protection to vic-
tims of such offenses. Creating a new nonimmigrant visa classification will facilitate
the reporting of crimes to law enforcement officials by abused aliens who are not
in lawful immigration status.” This “U” visa gives battered illegal aliens temporary
legal status and then lets them obtain a green card after 3 years. While there is
current protection under the law for these crime victims, this will certainly be an
integral part of the training program provided in the CLEAR Act.

This isn’t only legislation that our police need; it’s what people across the country
want. A March 2003 Roper/ASW poll showed that “85% of Americans agree and 62%
strongly agree that Congress should pass a law requiring state and local govern-
ments, and law enforcement agencies, to apprehend and turn over to the INS illegal
immigrants with whom they come in contact.”

The CLEAR Act currently has over 100 cosponsors and is endorsed by a number
of law enforcement groups including: the National Sheriffs’ Association, Law En-
forcement Alliance of America, Southern States Police Benevolent Association, and
the Friends of Immigration Law Enforcement.

I thank the Chairman again for holding this very important hearing and hope
that we can work together to enact this legislation.
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ISSUE DATE: NO.
Ceneral Order June 25, 1992 coos
Houston Police Department  L——1-— .
Order 500-5, dated
D Jamuary 3, 1590

SUBJECT: IMMIGRATION

RRECEE

purpose of this General Order is to establish the policy of the Houston
Pohce Departyment recarding illegal aliens.

1 BACKCROOND

The City of Houston has attracted many residents fran countries autside the
United Statas. A mmber of these residents are not citizens, are
udocumentad amd live in Houston without legal sanction. The Houston
Folice Department is committed to the principle that effective law
enforcement deperds ypon goed relationships between the Department ard the
comunity it servas. As police officers, we must rely ypon the cooperation
of all persons, including citizens, dooumented aliens, and uwdoamented
aliens, in our effort to maintain public crder and cambat cxime.

2 POLICY

Udocumented alien status is rot, in itself, a matter for local police
actian. Unlawful entry into the United States is not to be treated as an
on~going offense ocorrirg in the presence of a local police officer.
Houston police officers may not stop or apprehend irdividuals solely on the
belief that they are in this countxy illegally.

3 PRXENRES

officers shall not make inguiries as to the citizenship status of any
person, nor will officers detain or arrest persons solely on the kelief
that they are in this coumtry illegally. Officers will coatact the
Immigration amd Natwralization Service (INS) regarding a persan anly if
that person is sted an a iminal"‘,(cr.hntthanaclassc
nisdemeanor) and the officer Xnows the prisorer is an illegal alien.

In keepiry with this policy, officers are prohibited fram participating in
DIS raids where the prinary pupese is the arrest of persens for their
undocumented status. Houston police officers will assjst INS m on
criminal matters of mrtual  concern, but only vhmrquesued only in
situations in which the involved Housten police officers will be clearly
exeﬂ:;su'q their police powars under the laws of the State of Texas. Even
in these limited circumstances officers shall cobtain authorization from an

Assistant Chief prior to participation,

Sam RNuchia
Chief of Police
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Questions for Mayor Pro Tem of Houston Gordon Quan
Per the Honorable Charlie Norwood
Qctober 1, 2003

1.} Do you believe the nation should enforce its laws?
2.) Do you believe immigration laws of this country shoutd be enforced?
3.) Does that mean we should put a stop to people sneaking across our border?

4.) Do you believe that the 400,000 illegal aliens that have been through our
immigration courts and been ordered to leave should be made to leave?

5.) Would you agree that the 80,000 that are violent criminals and the 3,700 that are
from al-Qeada friendly countries, especially, should be deported?

6.) Do you believe that a closer partnership between federal immigration authorities
and local police would help improve the enforcement of immigration laws?

7.) Iam told that your policy in Houston restricts your officers from contacting the
Bureau of Immigration and Customs Enforcement (BICE) if an alien has been
arrested for a class “C” misdemeanor such as a traffic violation.

a.} Does your Police Department General Order 500-5 state that it is illegal to
cross our border without inspection, but if you can just cross the boarder
you are not illegal only illegal during the minutes it takes to cross the
border?

b.) Are you aware that it is illegal, under federal law, for localities to prevent
local agencies and officers from contacting INS or ICE about an illegal
alien’s status?

8.) Mr. Quan, if a city chooses to stick their nose up at federal immigration laws, why
on earth should they receive federal funding to house the very criminal aliens they
chose to harbor? Such as Houston. ...

9.) The entire focus of the CLEAR Act is to make our streets safer and protect
individuals from becoming crime victims and remove terrorists.

a.) Mr. Quan I’d like to tap your 26 years of immigration law experience, will
you please explain to us what the “U” visa is?

b.) Don’t you think it’s important that we take the opportunity to educate
police officers and victims of domestic violence about the protections they
have right now under the “U” visa? I would make this a priority in the
police-training program under the CLEAR Act. It’s a crime that interest
groups are trying to intimidate victims and not telling them about the “U”
visa.
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Questions for Mayor Pro Tem of Houston Gordon Quan
Per the Honorable Charlie Norwood
Octaber 1, 2003

1. Do you believe the nation should enforce its laws? Those who make laws should
provide proper resourccs and training of officers to enforce laws or they merely
become illusory.

2. Do you believe immigration laws of this country should be enforced? The
immigration laws should be enforced by trained immigration officers just as
custorms, agricultural laws and other federal laws are enforced by federal officers.

3. Does that mean we should put a stop to people sneaking across or border? Congress
should allocate sufficient funds and resource to control our borders.

4. Do you belicve that the 400,000 illegal aliens that have been through our immigration
courts and been ordered to leave should be made to leave? If these individuals have
had their day in court and have been ordered deported, I believe the government
should remove them.

5. Would you agree that the 80,000 that are violent criminals and the 3,700 that are from
al-Qeada friendly countries, especially, be deported? The definition of violent crimes
have been expanded greatly in the past few years. I believe that if they have not
been found eligible for a waiver based on the decision of an immigration judge, they
should be removed. However, just to be from a country that has shown a presence
of al-Qeada should not be grounds to condemn all persons from that country.

6. Do you belicve that a closer partnership between federal immigration authorities and
local police would help improve the enforcement of immigration laws? 1 believe there is
a good relationship in general between the local police and federal immigration
authorities. Memorandums of Understanding (MOU) may be signed with the
federal government if local police feel that greater cooperation was needed. The
complaints I have heard are that the federal immigration authorities fail to provide
support for the local police and not the reverse.

7. Iam told that your pelicy in Houston restricts your officers from contacting the
Bureau of Immigration and Customs Enforcement (BICE) if an alien has been arrested
for a class “C” misdemeanor such as a traffic violation.

a) Does your Police Department General Order 500-5 state that it is illegal to cross our
border without inspection, but if you can just cross the boarder you are not illegal only
illegal during the minutes it takos to cross the border? We are not a border city. We do
not address border crossing issues in our General Order 500-5. How an individual
enters the U.S. is beyond our scope of review,

b) Are you aware that it is illegal, under federal law, for localities to prevent local
agencies and officers from contacting INS or ICE zbout an illegal alien’s status? I am
aware that preventing local agencies or officers from contacting INS or ICE
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concerning an illegal alien’s status is in violation of federal law. Still, such a
determination of status needs to be made by the federal government. When an
individual commits a crime that is above a Class “C” misdemeanor and is tot born
in the U.S. we ask INS or ICE to determine the individual’s immigration status. We’
are not equipped to do make this determination.

8.Mr. Quan, if a city chooses to stick theit nose up at federal immigration laws, why on
earth should they receive federal funding to house the very criminal alicns they chose to
harbor? Such as Houston. Presently, we try to cooperate with ICE. Still, we are
never fully reimbursed for our expenses. The CLEAR Act will have the effect of
making a city weigh whether it remains worthwhile to cooperate since this a losing
veniure anyway.

‘Without full re-imb for adeq training, many cities may elect to simply
no longer cooperate rather than risk d ging ity relati In difficnlt

financial times, this option becomes even more viable.

9. The entire focus of the CLEAR Act is to make our streets safer and protect individuals
from becoming c¢rime victims and remove terrorists, Using your figures, criminal
aliens constitute less than 1% of the undocumented persons in the U.S. and persons
from al-Qeada countries less than .4%. At the same time we risk losing cooperation
from hundreds of potential informants.
Earlier this year, the federal government conducted a Special Call-in Registration of
all non-resident aliens, legal and illegal, from Moslern and Middle-Eastern
countries, Hundreds of thousands of men reported, not one was found to have any
ties to terrorists.
a) Mr. Quan I’d like to tap your 26 years of immigration law experience, will you please
explain to us what the “U” visa is? The “U” visa is relatively new - created in 2001. It
makes amendments to the Violence Against Women Act and provides up to 10,000
visas annually for victims of enumerated crimes that occurred in the U.S. The

ppli must d ate that he or she:

e Suffered substantial physical or mental abuse as 3 result of having been a
victim of an enumerated crime, including rape, torture, trafficking, incest,
domestic violence, sexual assault, female genital mutilation or prostitution;

* possesses information on the crime; and

e is being or has been helpful in the investigation or pr ion of the crime.

As of June, no regulations have been issued by DOS or DHS.

b) Don’t you think it’s important that we take the opportunity to education police officers
and victims of domestic viclence about the protections they have right now under the “U”
visa? 1would make this 2 priority in the police-training program under the CLEAR Act.
It’s a crime that interest groups are trying 1o intimidate victims and not tetling them about
the “U” visa. Education is always important, Currently, we are educating
immigrant communities on employment rights and our Officc of Immigrant and
Refugee Affairs will educate the community and the police department once
regulations have been promulgated. Similar programs have been conducted for
Special Registration and Temporary Protected Status.
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JAMES R. EDWARDS, JR., ADJUNCT FELLOW, HUDSON INSTITUTE

ADDITIONAL RESPONSES TO QUESTIONS REGARDING H.R. 2671, THE CLEAR ACT, FROM
OCTOBER 1, 2003, HEARING OF THE HOUSE IMMIGRATION SUBCOMMITTEE

REPLY TO REP. SANCHEZ REGARDING THE IMMUNITY PROVISIONS:

The immunity provisions of the CLEAR Act are carefully crafted to protect both
individual police officers and law enforcement agencies against predatory or intimi-
dation lawsuits. At the same time, the provisions of Section 110 safeguard the indi-
viduals taken into custody pursuant to enforcement under the CLEAR Act. Sub-
section (a) grants police officers legal immunity from personal liability for enforcing
immigration law violations within their official duties. It would relieve police officers
frgm being subject to lawsuits against them as individuals simply for doing their
jobs.

The immunity under this subsection extends solely to lawful police work; an offi-
cer who abused his authority, committing a crime as he acts under color of law,
would not be immune from prosecution for that offense. The “if” clause is key: “. . .
if the officer is acting within the scope of his or her official duties.” This language
would by implication exclude abuses of power while acting under color of law. This
is the same legal protection afforded anyone else in custody of officers of the law.

However, for doing his job in compliance with his training and the standards and
practices of law enforcement, a law officer would be free from worrying that he
might be sued for the purpose of intimidation and harassment by the likes of ma-
rauding lawyers who use litigation and the threat of litigation as a weapon to ad-
vance a political agenda. Police officers who faithfully do their jobs, which are
stressful and dangerous enough already, would not have to fear being sued, bank-
rupted, and having their lives put through the ringer when they did nothing wrong.

Subsection (b) grants state and local police departments legal immunity from
claims for monetary damages in connection with immigration enforcement. This pro-
vision holds law enforcement agencies immune from the kinds of lawsuits intended
to intimidate, bleed public resources, and ultimately dissuade police from acting
under the CLEAR Act. This immunity preserves policymaking for the appropriate,
democratic arenas, not the courts.

However, the immunity language provides an exception to the departmental im-
munity when one of its police officers commits a criminal offense during the enforce-
ment of immigration violations. In the case of overzealous officers, both officer and
department would face liability, the officer criminal and his department civil. There-
fore, lawfulness is upheld, and the essential rights even of illegal aliens in the cus-
tody of an American police agency are protected.

This section of the bill achieves a necessary and proper balance. It protects police
officers and the departments they work for from unfounded, but expensive and de-
bilitating liability litigation (or the threat thereof), while also protecting the subjects
of enforcement actions from being unlawfully mistreated by any police officers who
Kolléld abuse and misuse the public trust and break the law they are sworn to up-

old.

REPLY TO REP. HOSTETTLER REGARDING CLEAR ACT REQUIREMENTS UPON
STATE AND LOCAL LAW ENFORCEMENT:

The CLEAR Act requires very little of state and local law enforcement officers and
agencies that they are not already doing. The only new thing that all state and local
police departments would have to do, regardless of their policies one way or the
other toward immigration offenses and immigrants, would be to share intelligence.
This would be part of fostering two-directional information sharing concerning the
illegal and criminal aliens with whom law officers of a police agency come into con-
tact. Beyond this minimal information sharing, the legislation mandates nothing.
The rest of the bill contains financial incentives for enforcing federal immigration
law, which state and local law enforcement already has the inherent legal authority
to do and most police officers and agencies across the country seek to do.

Further, this information-sharing measure is not an unfunded mandate. Those po-
lice agencies whose policy does not restrict their officers from enforcing immigration
violations or from cooperating with federal immigration authorities would qualify for
certain federal funds, under the bill. Those funds would help cover any additional
costs of complying with Section 105. However, insofar as police officers already cre-
ate records of their traffic stops, encounters with suspects, and the like, this provi-
sion would involve little more than providing that information already in hand to
federal authorities, making them aware of such routine encounters where criminal
and illegal aliens are involved. It essentially requires no more than the timely shar-
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ing of information about certain aliens encountered during normal police work - in-
formation already largely collected and on hand.

Beyond timely information sharing, which is vital to increasing the chances of
capture in another jurisdiction and at helping identify trends in immigration viola-
tor behavior, state and local law enforcers would bear no new requirements. They
would now receive cooperation from federal immigration authorities instead of the
cavalier “let them go” response. State and local police would have flexibility in how
and when they detain, house, transport, and hand over custody of illegal criminal
aliens to federal authorities. They would have to attend to all these aspects of law
enforcement anyway, and now would receive federal reimbursement - or rapid re-
sponsiveness - in cases involving illegal criminal aliens for the associated costs of
law enforcement, which already fall most heavily on localities.

The only other requirement of state and local law enforcement would be to abide
by the law and display standards of professionalism in the handling of cases involv-
ing illegal and criminal aliens. Otherwise, they would risk losing the CLEAR Act’s
limited grant of legal immunity. However, requiring professionalism and lawful con-
duct of police work is no new requirement at all.
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Backgrounder

April 2003

Officers Need Backup
The Role of State and Local Police
in Immigration Law Enforcement

By James R. Edwards, Jr.

n the midst of a war against Islamist terrorists,

the United States remains woefully — and

[righteningly — al risk. Even with (he enact-
ment of new laws such as the USA Patriot Act and
the Enhanced Border Security and Visa Entry Re-
farm Act and the reorganization of major parts of
the federal governument into a cabinel-level Depart-
ment of Homeland Security, the American home-
land is nol secure,

Not only are the borders themselves still
porous, frequently crossed by criminals, smugglers,
terrorists, and other lawbreakers, but the inferior
has very litlle federal enforcement presence. The
tederal immigration service has just 2,000 investi-
galors {the agents engaged in enforcernient) oul of
its 37,000 employees. The Border Patrol is deplayed
almost exclusively along Lhe border. And the Clinton
administration’s implicit policy of “well make it a
little tougher for you Lo sneak across the border,
but once inside our country, we won't touch you”
remains in force,

Therefore, while the borders get some at-
tention, the counlry's interior is its exposed, soll
underbelly. Untold hundreds of thousands of ille-
gal aliens live, travel, and quietly undermine U.S.
national and economic security within our horders
every day.

Among the rogues in the gallery of crimi-
nal illegal aliens are Ingmar Guandique, the sus-
pected killer of Chandra Levy: Lee Malvo, the sus-
pected Washington, D.C., sniper; four homeless
Mexicans accused of brutally gang-raping a woman
in New York last December; Rafael Resendez
Ramirez, the serial “Railroad Killer;” and
Mohamumed Salameh, one of the 1993 World Trade

Center conspirator/bombers. Other illegal aliens
provide the infrastructure by which the worst ones
go aboul undetected, like the Latin American ille-
gal aliens who assisted some of the September 11
hijackers Lo exploil loopholes and [raudulently ob-
tain driver’s licenses.

Yel, hundreds of thousands of law enforce-
ment officers patral every community, every mile of
road, 24 hours every day. They know (heir area and
can spot. peaple, things, and behavior that are out of
Lhe ordinary. But when it cornes Lo enforcing immi-
gration laws, these lawmen largely remain an un-
Lapped humar resource.

This Backgrounder examines the role that
state and local law enforcement plays — or does not
play — in the enforcement of immigration laws,
and ils polential for enhancing homeland securily.
First. it considers the present level of involvement of
local police officers in irmmigration enforcement,
Second, the legal authority to enforce federal immi-
gration law is discussed. Finally, a number of rec-
ommendations are offered concerning how to im-
prove Lhe part thal state and local law enforcernent
plays in immigration enforcement, were this un-
Lapped resource Lo be rmade an elfeclive component
in homeland security.

State and Local Role

U.S. Atlorney General John Ashcroft has called for
Armerica’s police officers to help secure the home-
Tand. In a speech on October 8, 2002, to the Inter-
national Association of Chiefs of Police, Mr. Ashcroft
pledged that federal agents would respond when
local officers notily thern of immigration violators

James R, Edwards, Jr.. Is coauthor of The Congressional Pélitics of Inimigration Reform and an adjunct fellow with

the Hudson Institute.
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in Tocal custody. “We must use all lawful means to pre-
vent Lerrorism,” he said. “There are no second
chances.”!

Indeed, this is the most sensible next step in
enlorcing immigration laws, not only against Islamist
lerrorists and thelr irmmigrant sympathizers, but con-
cerning immigration lawbreakers of every sort. After
all, about 96 percent of all U.S. law enforcernent offic-
ers work for state and local departments.? In 1999,
there were about 678,000 stale and local police, ac-
cording to the Justice Department. Their involvement
in immigration enforcermnent would be a (remendous
foree multiplier.

Frequent Contact. Furthermore, state and local police
ofter corne into contact with illegal aliens as officers
go about their duties. For example, September 11 ring-
leader Moharnmed Alla, while guilty of overstaying
an expired visa, was ticketed in Broward County, Fla.,
in the spring of 2001 for driving withoul a license.
His accomplice, Ziad Samir Jarrah, reccived a speed-
ing tickel from a Maryland slate lrooper (wo days be-
fore the terrorist attack.®

And such encounters are an

veryday oceur-
renee involving fllegal aliens not belonging to Al Qaeda.
For instance, a sherifl’s deputy in Tulsa, Okla., stopped
a van on Interstate 244 the night of July 17, 2002,
because il was missing a Laillight. The deputly lound
18 Mexican illegal aliens in the van.!

Police in New York pulled over a batrered van
on the Manhattan side of the Brooklyn Battery Tunnel
the Friday of Memorial Day weekend 2002, just as
the Office of Homeland Security issued a terrorism alert.
They found seven illegal aliens [rom the Middle East,
with a host of identification documents — onc was a
lake card oblained in Times Square, another a phony
passport.® Highway patrolrmen in Rogers County, Okla.,
arrested seven Latino illegal aliens August 5, 2002, on
alcohol and drug misdemeanors. They had taken an
illegal turn.®

Thus, because local police olficers routinely en-
counter illegal aliens of all Lypes, o involve local law-
men in keeping a lnokout for immigration violations
within U.S. borders makes common sense.

However, three general, practical problems
limit Lhe degree Lo which state and local police au-
thorities are involved in enforcing immigration law. An
additional barrier has more (0 do with attitude than
practicality.

Generally, police al the local level often lack
clarity about the extent of their authority concerning
irmigration law. Also, police officers on the beat lack

timely access to specific information ahout aliens with
whom they come into contact — revealing whether or
not they have a lawbreaker on their hands. And then
there is Lhe practical constraint of limited resources —
jail space, sutficient funds to hold aliens or transport.
them (o the immigration service, and so forth,

Confused About Authority

Though state and local police officers have the legal
authority 1o enforce federal immigration laws (this is
explored more fully in the following section), officers
may not realize this. Some people have tried to create a
perceplion of an arbitrary distinction between irmimi-
gration and other federal
be unicertain whether the law or the Constitution grants

laws, and local officers may

them authority regarding immigration offenses; how-
ever, police at the local level often make arrests for olher
federal offenses.

They may not know whether an illegal alien
has committed a criminal immigration offense or not,
bul most imrmigration offenses, such as entry without
inspection, fraud, and alien smuggling, are felonies.
Gray areas exist, however. For example, Lo enter the
country by snecaking across the horder is punishable
under the federal criminal code (INA Sec. 275), while
overstaying a temporary visa is but a deportable of-
fense (INA Sec. 237{a)(1)(C)(i)).

Police officers also may hesitate to scrutinize a
suspect too closely for fear of being charged with racial
or cthnic discrimination. Such lawsuits as that won
against Chandler, Ariz., in 1997, when police ques-
tioned about 400 people for proof of citizenship, can
have a chilling effect on local law enforcement’s gel-
ting involved in immigration matters.”

Federal authoritics do not help the situation
any when they add to the confusion. For cxample, an
INS deputy district director in Georgia was quoled,
“It’'s not a erime to be in the U.S. illegally. It's a viola-
tion of civil law.”® An INS spokesman in California re-
ferred to aliens unlawfully present as “law-abiding citi
zens” (they are neither).® Such statements, though
clearly wrong, serve to muddie local
understanding of what the immigration code says and
how they should handle suspected violations.

Liberal activists, such as the Armerican Civil Lib-
ertics Union, and other high-immigration advocacy

Taw enforcement’s

groups employ intimidation tactics Lo darnpen local
law enforcement’s inclination to exercise its authority
in immigration matters, For example, the ACLU
promptly used this tactic when a Stratford, Wis., po-
liceman arrested an erralic driver who was a Mexican
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Because local police officers routinely en-
counter illegal aliens of all types, to involve
local lawmen in keeping a lookout for immi-
gration violations within U.S. borders makes
common sense.

aliert. This led (o the officer’s discovery of five other
illegal aliens, whom the policenan questioned aboul
their immigration status, resulting in four heing re-
moved frorn the country.™

All told, such a situation causes marny local
law enforcement agents Lo forego, or al least secornd-
guess, their autharity over immigration violations.

Information Is Empowering

Police officers on the beal must have limely informa-
tior about lawbreakers and fugilives Lo enforce the law
cffectively. To help them, the National Crime Infor-
mation Center (NCIC), maintained by the Depart-
ment of Justice, lists such informarion as outstanding,
warrants and fugitives. This powerful source supplies
law officers with ready ac to informartion in a quick,
single inquiry and has become part of standard police
procedure and Information Age crime-tighting culture.

Unlortunately, NCIC contains [ew records per-
taining to immigration offenses. Only in 2002 did the
Department of Juslice begin listing absconders on
NCIC. Absconders, those who have not left. the coun-
try under final order of rernoval, make up an estimated
314,000 of the cight to 10 million illegal alicns. Only
a [raction of the total number of absconders has yel
been entered on the NCIC database, beginning with
Middle Easterners."!

The Bureau of Inmumigration and Custorns En-
forcement (BICE, formerly the INS) operates the Law
Entorcement. Support Center (LESC) 1o assist local law
officers. The LESC provides local police with access (o
BICE data on immigration violators. However, access-
ing LESC requires a secondary contact in addition to
NCIC. LESC checks take much longer to get an an-
swert, perhaps Lwo or more hours (BICE claims most
are answered within 20 minutes). It hasnT been avail-
able Lo police in all 50 states and is nol part of the law
enforeement culture.

Post-Seplember 11, though, information-shar-
ing is on the rise. State and local law enforcement —
among the “first responders” — are being brought in-
creasingly into the picture of homeland security. The
State Department is raking available 1o local law en-

foreers its database of sensitive information about over-
seas applicants for American visas. This database corn-
tains records on some 950 million visa applicants and
has 20 million photographs.'? Yet, as usetul as this
move is in providing deleclives nationwide with this
investigative tool, it will not be as uselul Lo the officer
on the beat for getting quick answers.

More Resources Needed

As with most government. ageneies, state and local law
enforcement departments must cope with limited re-
sources. Most palice agencies could always do with more
money, more personnel, more equipiment, more jail
space, and so forth. The same halds when it comes 0
imunigration enforcernerit,

Local jails may serve as detention space for
holding illegal aliens. This gives the BICE additional
bedspace where illegal immigrants may be kept fol-
lowing the time local police have captured them and
until immigration officers take custody. This short-term
custody of illegal aliens is a buill-in stopgap measure,

But detaining illegal aliens, cven for only a short
Lirme, can become costly. And the cost is borne princi-
pally at the local level. A 2001 study by the U.S./
Mexico Border Counties Coalition estimated the an-
nual cost of law enforcement. and criminal justice assn-
clated wilh illegal immigration in those Southwest
counties alone at $108.2 million in 1999, or 12 per-
cent of the cost of these counties’ related expenditures,'

The State Criminal Alien Assistanice Program
(SCAAP), through which (he federal goverrunent re-
imburses a portion of the cost of locally detaining ille-
gal aliers, does ol come close Lo the [ull amourit. One
Arizona sheritt said SCAAP pays 23 cents for every
dollar an illegal Imrnigrant imposes on his county jail,
And Sen. Jon Kyl, (R-Ariz.}, said his statc spent $305
million housing illegal aliens in 2002, while the fed-
eral reimbursement was only $24 million.'t SCAAP
received just $585 million in total funding in 2002,
and Congress appropriated just $250 million in the
new 2003 spending bill.

Similarly, the costs that aliens impose on
American prisons are high. A private analysis found
the cost of incarcerating aliens in state and federal fa-
cilities was $849.1 million in 1999, It said 54 percent
of federal inmates were aliens, while about 9 percent
of state inmates were irmmigrants. The North Carolina
Tegislature has passed a new law allowing alien prison-
ers Lo be transferred Lo Lheir home country’s prisorn,
which could save state taxpayers an estimated $3.55
million each year.'®
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Other Burdens. In addition to the financial hurden
that jailing aliens places on state and local detertion
facilities, other burdens exist that serve to exclude many
local jails from being used al all. According Lo congres-
sional research, BICE regulations require that any
county or municipal jail where aliens are detained must
mect absurd, unrcasanable standards. These require-
ments make liltle sense in most American counties and
far exceed the American Correctional Association stan-
dards, which 21,000 jail a

BICE standards say aliens must have access to
law books in their own language. Activist lawyers and
advocacy groups must have access to inform detainees
aboul U.S. immigration law and procedures. The BICE
rules dictate two hot meals per day, micromanage the
contents of cold meals, and dernand consideralion of
detainees’ ethnicity in meal planning. Further, the stan-
dards require delainee access Lo resources, services, in-
struction, and counscling in their religion. The intent
of such requirements is o diminish the use of local
jails for detaining illegal ali

Though the Immigration and Nationality Act
pravides for civil penaltics to be assessed against fllegal
aliens for many offenses, the gereral practice of the
federal government is to forego assessing fines. That is,
the lawhreaker receives virtually no punishiment for
getting caught for his crime. This means that it an ille-
gal alien is caught, the worst that he or she receives is
free transportation home.

The net effects of all this are that lawbreakers
suffer no consequences and state and local police are
burdened with heavy costs and regulations. Ullimately,
state and local taxpayers hear the heaviest costs associ-
ated wilh Laking immigration lawbreakers off Lheir
streets. Whereas with enforcing drug laws local law
enforcemenl may gain resources — such as the for-
feited assers of drug dealers — local police usually got
nothing for helping in bnmigration enforcement.

Lies meel.

s,

Attitude Is Everything

Perhaps most. detrimental to keeping state and local
police sidelined in the battle 1o secure the homeland is
attitude. Some localities adopt policies thal constrain
police from enforcing immigration law (more on this
in the following section), The attitude is, immigralion
is the federal government’s job, not ours. Still, those
localities that do wish o exercise their authority in
this arena are often met with what appears a lackadai-
sical, uricooperative attitude [rom immigration
authoritics.

The perception among many in law enforce-
ment is that the INS, riow BICE, lacks the will to help
them enforce immigration law. After Attorney General
Ashcrolls appeal for the help of local police regarding
aliens, Billings, Mont., Police Chicf Ron Tussing’s re-
sporise was nol alypical: “Tussing said his past experi-
ence with immigration agents makes him skeptical of
the new program. Before he was chiel of police in Bill-
ings, Tussing was superintendent of the Nebraska State
Police where officers often encountered illegal
immigrants.

“We'd call them (INS) up and they'd say let
them go, we're too busy,” Tussing said.”"® Indeed, the
(wo instances of Oklahoma officers encountering ille-
gal aliens in traffic stops in the summer of 2002, as
well as the New York encounter with illegal aliens be-
fore Memorial Day 2002, each involved local law en-
forcement contacling INS and being told INS could
not come fake custody of the aliens. Similarly, INS
officers in Dallas released 25 illegal aliens irto Lhe
United States after they were caught being smuggled
into this country in a Lractor-trailer."”

The perception INS has created has sparked
indignation among marty officials, including members
of Congress. For example, U.S. Rep. John Sullivan (R-
Okla.) met with INS seeking greater support for local
law enforcement in such instances.' Kittery, Maine,
Police Chiel Edward Strong becarne concerned when
his department stopped Bulgarian and Colombian visa
overslayers, contacled the INS, and was (old 10 release
them. Strong held a press conference on October 30,
2002, at which he said “his department often arresls
illegal immigrants at the outlet malls for shoplifting
and olher offenses. These people are Lurned over Lo
INS, but only to be released.”

Little or No Help. Northampton County, Pa., Dis-
trict Attorney John M. Morganelli has cited (he INS
as heing grossly uncooperative in going after immigra-
tion violators, “Unfortunately, while the influx of ile-
gal aliens continues at full throttle, as a local proseeu-
tor T can honestly say (hat there is little Lo no help
from the federal government. concerning this issue,”
Morgarielli said. He told of a case involving 12 illegal
aliens committing identity fraud using Social Security
numbers. Yel immigration agents “discourage this type
of investigation,” he said.*

One of the most prominent cases that further
cemented INS's poor reputation was that of Lee Malvo,
who was arrested in the Washinglon, D.C., sniper case.
An illegal alien from Jamaica, Malvo and his mother
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— also an illegal alien — were encountered hy Iocal
police in December 2001, Urna Sceon James and John
Mohammed were disputing who had custody of Malvo.
Police called the Border Patrol, whose agents in
Bellingham, Wash., arrested the illegal aliens. The
Border Palrol handed James and Malvo over o INS
with the understanding INS would hold them in de-
tention until removal, which is what the law requires,
However, the INS vialated the law and regulations and
released the illegal aliern pair, who indeed fled.?'

The INS has consistently fallen behind in its
enforcerneril missiors, borrie out systemalically as well
as illustrated in anecdotal evidence. The Justice De-
partment Inspector General recently examined how well
INS had improved its performance removing aliens
under final order of removal (formerly deportation) and
found that the INS had made virtually no progress. Of
aliens under final order of removal whom the INS held
in detention, the removal rate was 94 percent in 1996
and 92 percent in 2001 {though the [all might possi-
bly be explained by a small sample size}. But of aliens
under final order of removal who were nol detained,
the INS removed only 13 percent in 2001 (11 percent
in 1996). #

Within specific categories of aliens, the Inspec-
tor General found INS removed only 6 percent of
nondetained aliens from nations that sponsor terror-
ist. Only 35 percent of nondelained criminal aliers
— a class the INS claimed was its first priority for re-
moval — actually got removed. INS [ailed (o remove
97 percent. of non-detained remaovable aliens whose
asylum claims were denied, including terrorists and
other criminals, such as Hesham Mohamed Hadayer,
the Los Angeles Airport gunner of July 4, 2002, Sheik
Omar Abdel Rahman, a leader in the 1993 World Trade
Cenler bombing, and Ramnzi Yousef, the 1993 World
Trade Center mastermind. 2

Very Few Officers. As muchi as INS has contribuled (o
its own disrepule, Lhe agercy is not eritirely (o blame.
For one thing, the understafted enforcement side (now
combined with Customs and other federal law enforc-
ers in the new Deparrment of Homeland Security) has
very [ew officers (o deploy — only about 2,000 for the
entire nation. And those are mostly investigators, skilled
agents who concenlrate on complex cases, such as alien
smuggling rings, fraud schemes, and the like. From
the standpoint of the best use of limiled resources, it
does not make sense to pull the equivalent of a detee-
tive ofl his investigation in order (o drive across Lhe
state and take custody of what may appear to he plain
old illegal aliens,

“Unfortunately, while the influx of illegal
aliens continues at full throttle, as a local
prosecutor | can honestly say that there is
little to no help from the federal government
concerning this issue”

INS has been cooperative with local law on-
forcernent when it has special resources available. For
example, the late 1990s saw the development and con-
gressional funding of Quick Response Teams (QRTs).
The job ot QRTs is to assist state and local law en-
forcerent agencies in imumigration cases. This has been
a weleome addition o interior enforcement.

And the Atlanta District INS olfice established
a partnership with law enforcement in Datton, Ga,, in
1995. Tt successfully coordinated investigations, arrests,
and removals of illegal aliens and disrupted the crimi-
nal and documentation counterfeiling enterprises Lthat
facilitated illegal immigration in Whitfield County.

Part of the INS problem is the continuation of
Clinton-era policies that undermine any rigorous en-
forcement of imnigration law. Then-INS Commis-
sioner Doris Meissner, in a November 17, 2000,
miemorandumm that established a lax policy, defined
“prosecutorial diseretion” in such a way that district
personnel were discouraged [rom being Lough on im-
migration crimes. The memo laid out a game plan for
deciding riot (o proceed al every slep in the process. It
reads, in part:

“In the immigration coniext, the term [prosecuiorial
discretion] applies not only to the decision to issue, serve,
or file a Notice to Appear (N'14), bur also to a broad
range of other discretionary enforcement decisions, in-
cluding among others: Focusing investigarive
on particular offenses or conduct; deciding whom to
stop, question, and arresi; an alien in
custody, seeking expedited removal or other forms of
removal by means other than a removal procecding:
settling or dismissing a proceeding, granting deferred
action or staying a final order; agreeing ro voluntary
departure, withdrawal of an application for admis-
sfon, or other action in lea of removing the alien;
pursuing an appeal, and executing a removal order.

resources

“As a genieral matter, INS officers may decline (o
prosecute a legally sufficient immigration case if
the Federal immigration enforcernent interest Lhat
would he served by prosecution is not substantial.
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[ernphasis in originalf . . . A [district dirceror's] or
Jchief patrol agents] exercise of prosecutorial discre-
tion will not normally be reviewed by Regional or
Headquarters authority.

/[/1111111},7121‘1'011 violations are continuing offenses that,
as a general principle of immigration law, continue
fo make an alien legally removable regardiess of a de-
cision not fo pursuc removal on a previous occasion.
An afien may come to the attention of the INS in the
futurre through sceking admission or in other ways. An
INS office should abide by a favorable prosecutorial
decision taken by another office as a matier of INS
policy, absent new facts or changed circumstances.
However, if a removal proceeding is transferred from
ane INS district to another, the district assuning re-
sponsibility for the case is not bound by the charging
districts decision to proceed with an NTA, if the facts
and circumstances ar a latter stage suggest that a fa-
vorable exercise of prosecutorial discretion is
appropriate.

In other words, the Meissner doclrine sought
Lo undercut congressional intent in the landmark 1996
immigration reform law. The memo provided a plethora
of ways and opportunities for immigration feld offic-
ers not to pursue illegal aliens, signaled that they
should exercise “prosecutorial discretion” [reely, and
directed that prior deeisions not to prosccute an alien
further insulate that alien from [uture prosecution.

And, of course, the government is overwhelmed
by the sheer volume of aliens, legal and illegal, present
in the United States. Numbering in the tens of mil-
lions, lawlul permarient residents, legal temporary visi-
tors, and illegal aliens of every kind far exceed the
government's abilily (0 ensure that (hey abide by the
law and their visa terms, and atherwise pose no threat.

Legal Authority

State, county, and municipal law enforcerrient olficers
are sworn (0 uphold the law. This includes upholding
the U.S. Constitution and implies federal laws. As a
1996 Department of Justice legal opinion put it, “It is
well-settled that state law enforcement officers are per-
milled Lo enforce federal slatutes where such enforce-
ment activities dn not impair federal regulatory inter-
The current Justice Department Office of Le-
gal Counsel has reportedly read the law and the Con-
stitution even more in accord with the Founding
Fathers.

esls

It is impaortant to keep in mind that the states
“may be regarded as constituent and esseritial parts of
the federal government,” Madison wrote in Federalist.
45, The states “relain under the proposed [and
adapred] Constitution a very extensive portion of ac-
tive sovereigrity.” Federalist 39 makes clear thal the
U.S. Constitution cstablished a federal, not a national,
government.

This element of ariginal intent is essential to
understanding the fact thal stales remain sovereign
entities. These sovercigns have broad jurisdiction they
may [reely exercise. [ is worth reviewing the Ninth
and Tenth Amendments to the U.S. Constitution,
which read, respectively:

“The emuneration in the Constitution, of certain rights,
shall not be construed to deny or disparage others re-
tained by the people.

“The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.”

In other words, the sovereign slales may exercise Lheir
active sovereignty.

Except where expressly prohibiled from exer-
cising certain powers, the “permission” the Clinton
Justice Department’s legal opinion mentions that lo-
cal police have derives from the Constitution itself.
States, as ledleral constituerits, relain police powers apart
from what any federal statute may designate. This is
basic American government,

In April 2002, news reports told of a draft le-
gal opinion under consideration by the Bush Justice
Department, apparently premised on this standard
reading of the Constitution. The New York Times re-
ported that, “The legal counsel’s opinion says that states
and localities, as ‘sovereigr entilies,” have (he ‘inher-
ent authority to enforce civil as well as criminal viola-
tions of federal immigration law,” according (o officials
who have read it.”¥ DOJ will not make the opinion
available, so it s impossible o know exactly how the
opinion is reasoned. Unknown remain the rationale,
Lthe argumerit, the cases and authorities, and what cori-
stitutes the draft. However, the Attorney General seems
Lo have been advaricing the conclusions of the opinion
in such things as his 2002 speech to the police chiefs
convention

e Washington Fost erroncously reported that.
the drall opinion “would give state and local police
agencics the power to enforce immigration laws,” a
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power they inherently possess under a proper under-
standing of the relation of state Lo lederal goverrunent
and of the U.S. Constitution.® The Justice Depart-
ment seems to be simply (and properly) recognizing
this fact.

However, because the 2002 dralt opinion has
not been published, as a practical matter the published
1996 opinion remains the operative policy until it is
superseded by the new one. Of course, states and lo-
calities may certainly exercise their authorily absent
the new opinion’s publication, as the Clinton
administration’s legal opinion does not supplant the
Constitution. But bureaucrats and government. law-
yers areni’l knowrt for relying on the actual Conslitu-
tion when some recent. court. opinion or policy state-
mienil runs Lo the conlrary.

In contrast to the 2002 draft DOJ opinion,
the 1996 DQOJ legal opinion narrowly read the legal
authority of state and local law enforcement as it per-
tains Lo federal immigration laws. Tt said that state and
local police “may constitutionally detain or arrest aliens
for violaling the criminal provisions of the Immigra-
tion and Naturalization [sic] Act,” but not “solely on
suspiciorn of civil deportability” and could hold crirmi-
nal alien suspects “for periods as long as 45 to 60 min-
utes” Lo allow Border Patrol Lo arrive.®

The Clintori-era DOJ opinion relied heavily
on Ninth Circuit decisions. Nevertheless, the opinion
did recognize that certain violations in the INA are in
fact criminal violations. It further argued (hat illegal
entry may not be a continuing offense (meaning thar,
onee inside the United States, the offending alien has
completed his crime, a misdemeanor under INA Ser.
275). This point was based on a Supreme Court case,
INS v. Lopez-Mendoza (468 U.S. 1032 (1984)). In
that case, the Courl chose not o address the question
of whether the presence of an illegal alien who fllicitly
crossed the border “is a conlinuing or completed crime.”
In addition, DO]J specitied that “federal law does not
require state law enforcement agencies (o assist in en-
forcing the INA."0

Two Recent Rulings. Whereas the Ninth Circuit Court
of Appeals is ol known for sound opinions that re-
speet. the rule of law or the Constitution, at least Two
recent decisions in the Tenth Circuit strengthen the
hand of local law enforcement. The U.S. Supreme
Court declined (o hear an appeal of one of those cases.

In February 1998, an INS agent observed whart
appeared Lo be a drug deal outside a restaurant in
Edmund, Okla. He called a local police officer and
told hirm what he had seen, as well as suspicion about

Federal agents and state and local police
must cooperate with one another if the tre-
mendous loopholes that exist are to be

plugged.

the imrnigration status of one of the mer. The officer
investigated, then arrested the Hispanic suspect, a res-
taurant employee, because of his being ar illegal alien,
Later on, the officer learned that the alien “had a his-
tory of prior criminal convictions and deportations.™

The appellate court ruled in US. v. Vasquez-
Alvarez thal “statute authorizing state and local law
enforcement officials to arrest and detain aliens in cor-
(ain circurnstances i aliens had been deported or had
Teft. United States after previous felony conviction did
not limit or displace preexisting general authority of
state or local police officers t investigate and make
The court noted

arrests of criminal illegal aliens.
Oklahoma's state law as permitting local police to en-
force federal law, including brirnigration law. The Su-
preme Court denied a writ of certiorari. Thus, while
the court rightly allirmed the legal authority of state
and local police to arrest and detain immigration vio-
lators, it relied on stale stalule exercising this power
explicitly, as well as limiting jurisdiction to criminal
violations. Therefore, this decision was in the right di-
rection, but tell short of the vigorous “inherent. au-
thority” where civil immigration violalions are
concerned.

A second case recognized Lhat local police may
arrest suspeeted immigration violators with probable
cause of irmumigration violations. In 2001, the Tenth
Circuit held in U.S. v. Santana-Garcia that a Utah state
patrolman had such probable cause. The officer stopped
a vehicle for a traffic violation. The driver, who did not
speak English, had no driver’s license. In lalking with
an English-speaking passenger, the officer learned that
the (wo aliens were traveling from Mexico (o Colo-
rado. The state trooper asked if the men were legally in
the country, and both admitted they were not,

The appellate court said that the officer had
probable cause Lo hold Lhe aliens based on Lhe exchange
about their international travel and admission of be-
ing illegally present. The court cited the Utah peace
officer statute, which grants authority for warrantless
arrest for “any public offense,”* Here again, this court
affirmed a stare’s right to empower its law offi
cerning federal immigration laws. Bul it remains urn-
clear how the court might have ruled absent. the trattic
violations and related facts.

con-
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Deputizing Local Police. One provision of federal law
expands the role of local and state law officers by al-
lowing them to he deputized as federal immigration
agents. Section 133 of the 1996 Illegal Immigration
Reform and Immigrant Responsibility Act (INA Ser.
287(g)) is in addition Lo any inherent or existing stale
statutory authority over immigration matters. Section
133 allows states or localities and the U.S. Atlorney
General to enter an agreement. Under such an agree-
meri(, a cadre of local or state officers is trained as im-
migration specialists. That is, the police officers be-
come 1more or less deputized as immigration olficers
after undergoing intensive special fraining.

Florida entered a Section 133 agreement with
the Justice Department in 2002. South Carolina and
Alabama riuniber among other states that have expressed
interest in a similar agreement. Florida trained 35 of-
ficers in order Lhat they may work on regional security
task forces around the state.®! In any event, Seclion
133 arrangements are specialized, rather (har general
usage of state and local police tn enforce immigration
laws in the course of their carrying oul their duties,

Additionally, Section 372 of IIRIRA grants the
Autorney General the authorily to call upon state and
local police in an immigration emergency. In case “an
actual or imuninent mass influx of aliens arriving off
the coast of the United States, or near a land horder,
presents urgent circumstarices requiring an immediate
Federal response,” state or local law officers could be
granited “any of the powers, privileges, or dulies” of a
federal immigration officer (INA Sec. 103(a)(8)). The
Justice Department has recenily changed the rule that
implements this provision, waiving or lowering oner-
ous Lraining requirernents in certain extrerne ermergency
situations. %

Prohibiting Cooperation. Finally, whereas states have
Lthe power inherently under the Constitution Lo en-
force federal immigration laws, states and lacalitics
somelimes adopl policies (hat limit their own officers’
authority in this arca. A number of places have en-
acted such policies. However, (o do so violales 1996
federal laws intended to ensure that state and local gov-
ermmieril personriel assist imumigration authorities.*
For example, New York Cily has such a sanc-
tuary policy. Then-Mayor Edward Koch issued an ex-
ceutive order (E.O. 124) in 1989 that prohibited city
employees [rom reporting illegal aliens (o the INS. The
policy was continued under his successors, including
Rudy Giuliani and Michael Bloomberg post-Septem-

ber 11. This despite federal court rulings against the
cily’s policy.™ At a recent House hearing, a witness
from the New York City government claimed Lhe city
now is in compliance with federal irnmigration laws.
He repeatedly asserted that though the law “forbids
state and local governments from prohibiting or plac-
ing restrictions on the reporting of immigration status
information Lo the INS, it does not . . . [impose] an
affirmative dury on police officers to report.”™

The Seattle City Council recently adopled a
policy restricting city police and employees from ques-
tioning anyone aboul immigration status. This ordi-
nance appears to violate federal immigration and wel-
fare laws; it prohibits cily workers [rom “engag|ing] in
activities designed to ascertain the immigration status
of any person.” However, police officers may inquire
about. “immigration status if they have ‘reasonable sus-
picion’ Lo believe the person has previously beer de-
ported and has committed a felony” and may help the
immigralion service as the law requires.® This excep-
tion has yet to play out in practical terms. This policy
follows such localities as Chicago, San Francisco, Los
Angeles, and Houston. 10

Some Tocal law enforcement officials keep their
officers from enforcing immigration vinlations that are
not connected (o another crime. For instance, Denver
has such a policy.™ St. George, Ulah, and San Diego
and Stocktlon, Calil., police officials also dernand that
their police officers not enforce the law regarding im-
migration olfenses.*

Thus, the Constitulion reserves Lo the slales
the right o enforce federal laws, including immigra-
tion laws, within their jurisdictions. Federal
acled in 1996 Limit state and local power Lo restrict
immigration enforcement. While courts have gener-
ally upheld state prerogalive (o engage aclively in im-
migratinn enforcement, additional tools such as See-
tion 133 give even greater abilities for states and lo-
calities to become more involved in this arca. Though
some law enforcemerl authorities and local politicians
have shirked their responsibility regarding immigra-
tion law, and the Clinton Justice Department policy
statement sought to minimize state and local involve-
ment, this strain runs counter (o Lhe facts. The Ashcrolt
Justice Department. has rightfully recognized this and
appears Lo be laking steps Lo sel the maller right. It
remains to be seen whether the new Department of
Homeland Security [ollows suil or falls into the
Clintonian model of wink-and-nod “enforcement.”

laws cn-
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Recommendations

Federal agenits and state and local police must cooper-
ate with one another if the tremendnus Tnapholes that
exist are to be plugged. Those loophoales frustrate the
rigorous enforcemeril of imrnigration law violations.
The solution dovetails with the main sources of the
problem. A searnless system for immigration enforce-
ment will address authority, information, and resources.

Authority. There should be no question in anybody’s
mind that authority exists for state and local law offic-
ers to enforce federal immigration laws, criminal and
civil. The Justice Department has made a valuable cori-
tribution with the development of its “inherent au-
thority” theory. It should publish this opinion with-
out delay and supersede the former, narrow interpre-
tation from Lhe previous administration,

Howcever, because administrations change, it
is not sufficient to rely on a DOJ legal opinion or o
place faith in the courts. A clear, statutory statement
in lederal law should affirm that stale and local law
enforcement have authority to enfarce immigration laws
— not in the sense of a special cadre of depulized irn-
migration agents, but in the sense of every police of-
[icer while carrying oul his rormal dulies. Also, states
should be urged to grant explicit authority to enforee
imumigration laws in their peace officer statutes.

Information. Second, the police officer on Lhe beal rmust
have access to information about immigration viola-
tors. The most practical measure would be 1o build on
the current system. Thercfare, all available files on im-
migration violalors should be placed in the NCIC sys-
tem. The addition of absconders should be completed
as quickly as possible, with other immigration offend-
ers added after that. This measure would get the infor-
mation in officers” hands quickly and would not neces-
sitate a secondary inquiry 1o a totally different. system.
Another step could be (o require “no bail” sta-
tus be placed on every immigrant offender’s record.
Tllegal aliens should be viewed as [light risks because of
the nature of their offense. “No bail” status would alert
local police of the risk of fight and keep the person
from pasting bail and disappearing.
Information-sharing works best when it goes
in both dircctions. Even if a state or locality does not
have its officers erforcing immigration violalions apart
from other oftenses, every police agency should report
to the federal government its officers” encourilers with
illegal alicns. Such reporting would create a record to

help track illegal aliens and to unveil patterns of travel,
tralficking, and operations.

Resources. Resources must be provided to Tund this
enhanced activity af the state, local, and federal levels.
The best place Lo look for money would be illegal aliers
themselves. A system of fines and penaltics would hold
individuals personally responsible for their lawbreak-
ing. Fines that exist in current Taw should be imposed
routinely and waived ravely. Individual responsibility
would restore meaningful consequences to the break-
ing of US. imrmigration laws. The worsl offenders
should face the forfeiture of their assets.

Grant programs such as the State Criminal
Alien Assistance Program, whose funding was halved
in the latest federal budget for fiscal year 2003, should
nstead be raised to at least $1.5 billion per year {the
approximale cost of delaining criminal aliens) and
steadily increased from there.

In addition to clear authority, information, and
resources, several more changes must be enacted for a
smooth, efficient systern, First, every type of imrnigra-
tion violation must be considered a criminal violation.

Arcane distinctions and discrepancies in the law creale
gray arcas, cause uncertainty in the minds of law en-
forcers, and damper the inclination (o enforce the law.
Also, additional means of detention, proeess-
ing, and laking custody are necessary. While imrnigra-
ftinn investigators should not be pulled oft their im-
portant work, there still needs Lo be some way o gel
captured illegal aliens into the hands of federal immi-
gration authorilies. A separate force of, say, uniformed
BICE officers charged with detention and removal in
cooperation with and response (o local law enforce-
ment would be one solution. Simplifying detention
standards and making greater use of local jail space for
alien detention would be another solution. Establish-
ing a circuit-riding system, whereby federal officers
regularly come by and take illegal aliens off the hands
of local police, might be another. Yet another approach
is to contract nut the fransportation of illegal aliens to
private securily or corrections firms, or for the federal
government. fo confract with sherift’s departments, the
11.S. Marshals Service, or the Federal Bureau of Prisons
to transport illegal alicns. Perhaps a combination of all
these solutions could be used, depending on which
works best in a given arca of the country.
Improved Lechnology,
videnconterences to remote arcas for expansion of the
Institutiorial Removal Program or mobile access 1o da-
tabases such as the IDENT system, would enhance

use of such as
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local immigration enforcement in an effective manner.
Creation and deploymnient into interior states of addi-
tional Quick Response Teams would boost needed
humnan resources that have proven elfective,

The federal government. must. change its poli-
cies s0 as Lo encourage, nol discourage, immigration
enforcement. Authorities should only release an alien
il there are extenualing circumslances, as used (o be
the standard practice, not automatically release unless
concerns exist. This will require better usage ol local
Jjails, perhaps detaining illegals on military bases, and
contracting oul (o private prison cornpanies. The gov-
crnment must inculcate a culture of enforcement
among its people and creatively address Lhe needs so
the new culture and procedures succeed.

Finally, a systern by which federal enforcerent
agencies can be held accountable is necessary. Burcau-
cracies respond best when their funding is al slake. A
means to ensure that federal agencics are enforcing
immigration laws vigorously and cooperaling with stales
and localitics is essential.

Conclusion

State and local law enforcement belong on the tearn
[lighting immigration crimes. They must become en-
gaged in immigration enforcement it the country is
serious aboul achieving homeland securily. Stale and
local police o rs are the cyes and cars on the home
front. They know Lheir territory. They should be en-
foreing immigration laws, just as they go atter those

who violale other laws.

Equally, America must begin to view immi-
gration offenses as “precursor crimes.” For thal is what
they often are. Illegal entry precedes unlawful employ-
ment in the United States, for instance, which distorts
the economy and disadvantages the law-abiding. Over-
slaying a visa precedes and gives rise (o Lhe commis-
sion of such offenses as benefit or document fraud. Fail-
ing Lo depart the country following ari order of removal
sends an alien into an underworld of false identifica-
tion, illegal employmernt, and the like,

Illegal immigration and its accompanying
crirninal enterprises have [ostered [oreign Lerrorist cells
within Ame

2a, smuggling rings that combine drug
and alien Lrafficking, money laundering operations that
support al Qaeda and Hamas, drug gangs. and iden-
Lty fraud schemes. The Washington Fost several years
ago reported the dangers of laxity in immigration on-
Torcement, particularly in the interior: “[Allien crimi-
nals and terrorists manipulate the [immigration] ben-

ofit application process to facilitate expansion of their
illegal activities, such as crimes of violence, narcolics
trafficking, terrorism and entitlement fraud.” For ex-
ample, Mir Aimal Kansi, a Pakistani terrorist warited
for fatally shooting two CIA employees outside the
agency’s headquarters in 1993, had oblained (wo green
cards, one through a political asylum application and
the other through (he amnesty program,” This crimi-
nal infrastructure, combined with a mythologized view
that projects on illegal imrnigrants pure molives, love
of liberty, and commitment to working hard and mak-
ing it in America, puts every single American al risk.

Some claim that involving state and local law
enforcement in irmumigration matters would sel up a
police state. But the alternative to local police enfore-
ing immigration law comes much closer to that out-
come. A distinction hetween citizens and aliens exists,
and aliens should face greater scrutiny. Otherwise, citi-
7ens as well as aliens would have to submit ta increased
securily requirernents al every Lurn. Beller 1o preserve
liberty for our citizens hy demanding mare of the for-
eigners within our midst.

Others claim that localized immigration en-
forcemeril would curb cooperation by ethnic cormmu-
nities. If police took on immigration enforcement, il-
legal aliens would not report crimes and police depart-
ments would lose their trust, they say. However, no
one conlemplates police rounding up illegal aliens or
mass deportations. Rather, what is proposed here en-
visions local officers, as they come inlo contacl with
suspects in their daily routines, pursuing immigration-
related indicators during traffic stops or other norrnal
encounters. Besides, there are some circumstances in
which art officer might decide not Lo ask about immi-
gration status, such as when someone calls for help in
an emergency. But police should be able (0 exercise
authority in immigration matters when circumstances
dictate.

The combination of confusion over whether
authority exists for local police Lo enforce immigration
law, lack of timely access to information and incom-
plete records, strained resources at all levels, and an
overwhelmed immigration agency that has given the
impressior of indolence and uncooperativeness, all Lold,
have resulted in a major sccurity threat.

Local law enforcement’s involvement in enfore-
ing immigration vinlations would increase homeland
security. [t would raise the stakes of illegal immigra-
tion. It would increase the chances of an illegal alien
gelling caught. And it would help protect public salely
at all levels.

10
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Backgrounder
Officers Need Backup

The Role of State and Local Police
in Immigration Law Enforcement

n the midst of a war against Islamist terrorists, the

United States remains woefully — and frighteningly

— at risk. Even with the enactment of new laws such
as the USA Patriot Act and the Enhanced Border Security
and Visa Entry Reform Act and the reorganization of ma-
jor parts of the federal government into a cabinet-level' De-
partment of Homeland Security, the American homeland
is not secure,

Not only are the borders themselves still porous, fre
quently crossed by criminals, smugglers, terrorists, and:other
lawbreakers, but the interior has very little federal enforce-
ment presence. The federal immigration service has just
2,000 investigators (the agents engaged in enforcement)
out of its 37,000 employees. The Border Patrol is deplayed”
almost exclusively along the border. And the Clinton
administration’s implicit policy of “we'll make it a. little
tougher for you to sneak across the border, but once insicle
our country, we won't touch you” remains in force.
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October 2, 2003

Rep. James Sensenbrenner

Chairman, House Judiciary Committee

Rep. John Hostettler

Chairman, House Immigration Subcommittee
2138 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Sensenbrenner and Chairman Hostettler:

I am writing in regards to a matter of the utmost concern. It is in regards to a bill
that I spoke in favor of at a press conference this summer, on behalf of 9/11 Families. It is
my request that this letter be included in the committee record.

We are writing in support of the bill H.R. 2671, the Clear Law Enforcement for
criminal Alien Removal Act. Thank you for holding an October 1 hearing on this
legislation, and we request that our letter be included in the official record.

We support the idea embodied in the CLEAR Act of having state and local law
enforcement play a part in securing our homeland. Those law enforcement agencies that
choose to link arms with federal homeland security agencies should receive the support
they deserve and need. In an era in which terrorist and criminal groups have exploited
our immigration system to do our nation harm, it makes common sense to put America’s
700,000 state and local police on the homeland security beat.

Given the magnitude of the illegal and criminal immigration problems America
faces, it isn’t good enough for federal authorities to tell police just to “let them go” when
those police come into contact with known alien lawbreakers. H.R. 2671 approaches this
problem in the most appropriate way. It simply gives our local police the support they
need in the everyday encounters with foreign lawbreakers, and avoids any kinds of
wholesale roundups or mass deportations.

Importantly, the illicit trafficking of persons for sexual exploitation has grown.
Because many of these victims of sexual trafficking are from foreign countries, their
smugglers also may well be involved in trafficking willing illegal aliens, nareotics, or
other illicit items and in perpetrating document fraud, identity theft, money laundering,
and other crimes. When these hard-core criminals cross paths with state and local police
officers as those officers go about their duty, these law officers may not currently pursue
immigration-related violations because they lack a clear understanding of their legal
authority, access to relevant information, or adequate resources to detain, transport, and
process the lawbreakers. Under this bill, that would change.
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The CLEAR Act would empower police officers when they encounter illegal
criminal aliens. It would clarify the extent of their legal authority. It would enhance two-
way information-sharing so that police officers on the beat would have ready access to
the records of aliens they encounter. It would provide the resources needed to detain,
transport, and process the criminal aliens these police officers capture.

This bill would increase the likelihood that, should a law officer stop an illegal
alien, he would be able to ascertain that this is an immigration criminal, that the person
would be detained and arrested, and that the lawbreaker would pay for his crime. It
would help disrupt criminal enterprises and apply “broken windows™ policing to
immigration violations, most of which are criminal offenses.

We note that the CLEAR Act takes a common-sense, conservative approach. It
does not contain unfunded d It respects federalism and states’ rights. It does not
create new government bureaucracies, but makes better use of existing taxpayer-funded
entities. It is premised on holding lawbreakers accountable for their actions. And it

provides the flexibility to fashion solutions that best suit particular localities.

We urge the Judiciary Committee to pass H.R. 2671 and for the Congress to enact
it into law. This is critical legislation, if the rule of law is to be restored.

Sincerely,

,ﬁ,,m D. 9‘4:.&01;; >

April D. Gallop

911 Injured Survivor

911 Families for Secure America

911 Families United to Bankrupt Terrorism
Semptember 11® Families

cc:  House Speaker Dennis Hastert
Majority Leader Tom DeLay
Majority Whip Roy Blunt
Republican Conference Chairman Deborah Pryce
Republican Policy Committee Chairman Chris Cox
Republican Study Committee Chairman Sue Myrick
Rep. Charlie Norwood
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TO: Friends of Immigration Law Enforcement
FROM: Craig Nelsen, director

TESTIMONY IN HOUSE ON NORWOOD BILL

Yesterday in the House, the immigration subcommittee heard testimony on Rep
Charlie Norwood’s CLEAR Act (H.R. 2671), a very excellent and important bill that
would join local law enforcement with federal immigration authorities. Our side was
well-represented by Kris Kobach, law professor and candidate for the 3rd Congres-
sional District in Kansas, John Morganelli, district attorney from Pennsylvania, and
Jim Edwards, author and expert on the issue. I want to pass on the following note
from Jim, and emphasize with Jim that the level of resistance we are beginning to
see to this bill is a good indication of just how important it is:

“The opposition to the CLEAR Act is pulling out all the stops getting their immi-
grant rights’ advocacy groups sending letters for the committee hearing record
against H.R. 2671.

“Time is of the essence. The record is held open for five legislative days for such
things to be added. Please help get as many law enforcement officers, organizations,
unior:is, officials, whoever supports the bill to send in a letter for inclusion in the
record.

“The hearing was yesterday, Oct. 1.

Send letters both snail mail and fax to 202-225-3672. Attached are a couple of
pieces to work from to get letters started.

Address the letters to:

Rep. James Sensenbrenner

Chairman, House Judiciary Committee

Rep. John Hostettler

Chairman, House Immigration Subcommittee

2138 Rayburn House Office Bldg.

Washington, D.C. 20515

STATE-LOCAL POLICE IMMIGRATION ENFORCEMENT BILL OUTLINE

Authority: Clarifies in federal law that state and local law enforcement has au-
thority to enforce immigration law. Helps ensure that states or localities do not
interfere with such authority.

Individual Responsibility Assigned: Holds lawbreakers responsible for their illegal
immigration. Adopts new penalties, plus asset forfeiture in certain cases, with the
local jurisdiction that captures an illegal alien collecting half of the fine.

Information Sharing: Puts available information regarding violators of immigra-
tion law on NCIC. Encourages all jurisdictions, whether or not they have a policy
of not enforcing immigration law, to collect and report basic information about the
illegal aliens with whom their officers come in contact in carrying out their normal
duties, such as name, address, a physical description, and the circumstances of the
encounter (e.g., a traffic stop).

Additional Resources: Supplies additional resources to local law enforcement and
Homeland Security. Increases authorization for SCAAP, detention and removal, and
creates a new grant program for the purchase of equipment for housing and proc-
essing illegal aliens.

Better Coordination: Directs the federal government to take custody of illegal
aliens caught by a state or local police agency or pay the locality to detain the
aliens. Allows creation of a transportation system to routinely collect illegal aliens
from localities, including the usage of ICE or Border Patrol or U.S. Marshals, a
state or local law enforcement agency, or private contractors. Streamlines usage of
local jail facilities for alien detention. Expands Institutional Removal

Program access. Allows greater access to alien screening and processing through
technology. Expands the Institutional Removal Program. Federal Cooperation: Pro-
vides an administrative process for state and local law enforcers to hold uncoopera-
tive federal agencies accountable if there is a pattern or practice of routinely failing
to cooperate or assist local police in a certain area with the enforcement of immigra-
tion violations.

Training: Provides for training of local officers in immigration law enforcement for
those jurisdictions whose policy is to enforce immigration violations, but not as a
condition for enforcing the law. Legal Protection of Local Police: Grants police offi-
cers and law enforcement agencies immunity from legal liability for enforcing immi-
gration law.
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FEDERAIL HISPANIC LAW ENFORCEMENT
OFFICERS ASSOCIATION
3767 West 183" Place
Yuma, Arizona 85364

www.thleoaovg

September 30, 2003

The Honorable George W. Bush
President of the United Stafes
The White House

1600 Pefingylvania Ave., NW
‘Washington, D.C: 20500

Dear Mr. President:

This letter serves Lo transmit to you the position of the Federal Hispanic Law
Enforcément Officers Association (FHLEOA) with regard to the Cloar Luw Enlorcemeiit
for Criminal Alien Removal (CLEAR) Act (IL.R. 2671) introduced by Representative
Charles Norwood (R-GA) last July.

FHLEOA joins the countless other cilivens, groups, associations, and law enforcement
professionals who liave vigorously opposed the CTEAR Act.

The CLEAR Act jeopardizes public safety, undermines the role of local police in
enhancinig national security, and also uridermines federal law eatorcement priotities. The
AcL piles more into the already full platiers of Staté and Local police officers by requiring
them to.add 4 larige and complex st of fedcral laws to their already long list of duties,
and will make their primary job - investigating; solving, and preventing real crimes.-
even harder.

The CLEAR Act bullivs and burdens State and Local governments by cocreing them into
participating, even though it means burdensoric new reporting and custidy requiremerits,
because failure to'de so means further loss of alrcady scarce federal dollury. This
legislation is a perfoct cxample of nnceessary law making because mechunisms alrcady
exist within current law to foster cooperation between local law enforcement and federal
immigration agents,

T enacted, the CLEAR Act-would encourage rice and ethnic based profiling. Because
local police are ill equipped io detenmine who has violated a civil immigration law; some
will inevitably slop and question people of cértain cthnic backgrounds, who speak certain
languages, or who havé aceents when speaking English.
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‘The Bill grants civil immunily from lawsuiits for ofticers who enforce inunigration laws.
This wotild:sct back the (LS. civil rights mavement back decades, and introduces a
slippery slope in the quest: (6 eradicate racial profiling from U.S. law enforcement.

On behalfof BHLEOA I strongly urge you to oppose the CLEAR Agt

Respectfilly,

Sandalio Gofzalez
National President

cci- Members of Congress
J.cague of United Latin American.Citizens
National Council of La Raza
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AMERICAN CIVIL LIBERTIES UNION, SUBMITTED BY TIMOTHY H. EDGAR, LEGISLATIVE
COUNSEL

Mr. Chairman, Representative Jackson-Lee and members of the subcommittee:

On behalf of the American Civil Liberties Union (ACLU) we are pleased to submit
the following statement for the record at this hearing on H.R. 2671, the “Clear Law
Enforcement for Criminal Alien Removal (CLEAR) Act of 2003.” Despite its title, the
CLEAR Act seeks to entangle local police officers with the enforcement of civil, not
criminal, violations of federal immigration law.

The ACLU is a non-partisan, non-profit organization with 330,000 members, dedi-
cating to preserving our freedoms as set forth in the Constitution. The promises of
the Constitution, including those against discrimination and those against unrea-
sonable searches and seizures, apply to all persons within the United States, and
thus protect both citizens and non-citizens.

Policies that separate federal immigration enforcement and state and local law
enforcement, such as those adopted by hundreds of communities across the country,
are vital to preserving the civil liberties and safety of residents of immigrant com-
munities. The CLEAR Act would penalize governments and police forces that adopt
such policies, substituting the federal government’s judgment for that of local police.
Passing the CLEAR Act would be a serious mistake.

Involving state and local law enforcement in immigration status issues would
have a severe impact on the civil rights and civil liberties of all persons, citizens
and non-citizens alike, who reside in communities with large immigrant popu-
lations. Such involvement is opposed by many police departments and local govern-
ments who fear it would undermine public safety. It is opposed by conservatives
who are wary of establishing a precedent for state and local enforcement of federal
civil regulatory schemes. Finally, such a policy is not supported by the Bush White
House, except with respect to what it describes as a narrow class of “anti-terrorism”
matters.

Reversing Policies That Separate Local Law Enforcement from Immigration Enforce-
ment Would Undermine Civil Liberties and Provide a Green Light for Racial
Profiling

Reversing policies that separate immigration enforcement from local law enforce-
ment will increase racial profiling and other unjustified stops, not only of undocu-
mented workers, but also of legal residents and United States citizens who “look for-
eign.” Many of these problems have plagued earlier efforts of state and local law
enforcement officers to become involved in civil immigration enforcement. For exam-

ple, an effort in 1997 in Chandler, Arizona on the part of local police to enforce im-

migration laws resulted in widespread civil rights abuses, including unjustified ar-

rests of legal residents and citizens of Mexican descent, severely strained police and
community relations, and led to substantial liability on the part of the municipality.

A policy that permits or encourages state and local law enforcement officers to
stop and question persons for the purpose of enforcing federal immigration law is
fraught with constitutional peril. Any stops made on the basis of racial appearance
clearly violate the Fourth Amendment. As the Supreme Court has made clear, offi-
cers may not arrest individuals for immigration enforcement purposes except on the
basis of probable cause.! The Court also made clear that the bare fact that a person

“looks foreign” cannot supply probable cause.2 Indeed, relying on racial factors for

the enforcement of any law, including immigration laws, is strictly forbidden under

the Constitution and will lead to damages if officers engage in such conduct.3 Be-
cause of these problems, many state and local police departments and local govern-
ments, including New York City, Los Angeles, Seattle, Washington and Montgomery

County, Maryland, have longstanding policies precluding their officers from becom-

ing entangled in immigration enforcement.

Reversing Policies That Separate Local Law Enforcement from Immigration Enforce-
ment Would, According to Many Police Departments and Law Enforcement Offi-
cials, Seriously Undermine Public Safety

Reversing such policies would also seriously erode public safety. While those who
favor such a change could point to incidents of particular undocumented immigrants
who were not detained as a result of such a policy, these incidents must be weighed

1 United States v. Brignoni-Ponce, 422 U.S. 873 (1975)

2 See id., at 885-86 (holding that arrest violated Fourth Amendment because officers could not
justify stop of car based only on “the apparent Mexican ancestry of the occupants.”)

3See, e.g. Carrasca v. Pomeroy, 313 F.3d 828, 835-36 (3rd Cir. 2002) (refusing to “summarily
dismiss” claim that arrest “was based solely on Plaintiffs’ appearance as Mexicans . . . further
bolstering their racial profiling claim.”)
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against the police’s need to establish the trust and cooperation of their residents in
order to solve crimes. Many state and local police departments who have considered
these issues have decided that any benefits of involvement in immigration enforce-
ment matters would be seriously outweighed by the effect such a policy would have
on undermining the trust and confidence of immigrant communities. Absent such
trust, many local and state police are concerned that members of immigrant commu-
nities will fear contacting the police if they are a victim of crime or a witness to
crime.4

Having a specialized federal agency whose sole responsibility is immigration en-
forcement simply makes good sense, as it frees other agencies, such as state and
local police, to investigate crime and to obtain the cooperation of the communities
they serve and protect. Good law enforcement requires trust. Reversing policies that
separate immigration enforcement from local law enforcement could drag state and
local police into the business of questioning and detaining individuals solely on the
basis of immigration status, driving a wedge between immigrant communities and
the very police they need to keep their communities safe.

Involving State and Local Police in Civil Immigration Enforcement Is Opposed by
Conservatives, Who Fear It Could Set a Precedent For State and Local Involve-
ment in Enforcing Other Federal Regulatory Schemes

Leading conservatives, including Grover Norquist, President of Americans for Tax
Reform, and David Keene, Chairman of the American Conservative Union, have ex-
pressed opposition to having state police enforce civil immigration laws, denouncing
it as a scheme that could lead to “nationalization of local law enforcement.” As they
observe, “If local police are to enforce our immigration laws, will they soon be re-
quired to seek out and apprehend those who violate our environmental laws, or the
Americans with Disabilities Act as well?"5

These concerns arise because enlisting states in enforcing immigration laws would
upset the basic federal scheme. Under our Constitution, immigration policy is a fed-
eral matter. The question of which non-citizens are permitted to stay in the United
States, and which may be removed, is governed by a complex set of laws and regula-
tions which is implemented by a federal regulatory agency. These laws and regula-
tions have been described by the Supreme Court as “intimately blended and inter-
twined with responsibilities of the national government,” so that where the federal
government has enacted “a complete scheme of regulation” on the subject of immi-
gration, “any concurrent state power that may exist is restricted to the narrowest
of limits.”® State law enforcement officials are not trained in the complexities of im-
migration law and procedure, and are not well suited to make judgments about the
enforcement of such laws.

For these and other reasons, according to a 1996 memorandum from the Office
of Legal Counsel (OLC) of the Department of Justice, while state and local police
may lawfully assist federal immigration officials in certain respects, “[s]tate and
local police lack recognized legal authority to stop and detain an alien solely on sus-
picion of civil deportability, as opposed to a criminal violation of the immigration
laws or other laws.” In 2002, the Bush Administration announced it was reconsid-
ering this policy, and eventually endorsed an exception to this position in certain
allegedly terrorism-related cases (discussed below). We agree with OLC’s 1996 con-
clusion that any use of state or local police to enforce civil immigration laws, regard-
%ess of whether the cases are said to be terrorism related, is vulnerable to legal chal-

enge.

Using State and Local Law Enforcement Officials to Enforce Immigration Law, Ex-
cept With Respect to a Narrow Class of “Anti-Terrorism” Cases, Is Not Supported
by the Bush White House

A wholesale reversal of these policies also appears to be at odds with the views
of the Bush White House, which has endorsed expanding the role of state or local

4The National Immigration Forum has posted on its website a list of statements by local and
state police from across the country, all opposing any attempt to enlist them in the enforcement
of immigration laws. See Opposition to Local Enforcement of Immigration Laws, updated Octo-
ber 1, 2002, available at: http:/www.immigrationforum.org/currentissues/articles/100102—
quotes.htm

58See Eric Schmitt, Two Conservatives Tell Bush They Oppose Plan for Police, N.Y. Times,
June 2, 2002; Letter from Raymond Flynn, David Keene and Grover Norquist to President Bush,
13421)}71 30, 3003, available at: http:/www.immigrationforum.org/currentissues/articles/060302—

0j.htm

6 Hines v. Davidowitz, 315 U.S. 52, 66-67 (1941) (striking down separate Pennsylvania scheme
for registration of non-citizens, where federal government had already put in place such a
scheme).



110

law enforcement to arrest individuals for immigration offenses only in cases said to
be related to terrorism. In 2002, controversy arose when the Justice Department an-
nounced that it would place the names of some non-citizens who were wanted only
for committing immigration violations in the National Crime Information Center
(NCIC) database, which is routinely consulted by state and local police.

In response to these concerns, White House Counsel Alberto Gonzalez said that
“lolnly high-risk aliens who fit a terrorist profile” would be placed in the NCIC.”
President Bush’s stated preference for a “narrow” use of the NCIC would be com-
pletely undermined by a wholesale reversal of state and local government policies
that generally prohibit their officers from enforcing immigration laws.

As we explain above, we do not agree that creating an exception providing for
state and local immigration enforcement in some cases would be legal or wise; nor
do we agree that the cases this Administration calls terrorism-related - almost all
of which involve very common, garden-variety immigration status violations - nec-
essarily have anything to do with terrorism. Nevertheless, a complete reversal of
policies separate immigration and local law enforcement would plainly go beyond
authorizing some state and local law enforcement officials to assist in enforcing im-
migration laws in some “narrow” subset of cases said to be terrorism-related.

Conclusion

Any benefits that might result from enlisting state and local police to enforce com-
plex federal immigration laws would be far outweighed by the serious consequences
of such a change. A wholesale reversal of policies that separate immigration enforce-
ment from local law enforcement would (1) harm the civil rights and civil liberties
of immigrant communities and lead to widespread racial profiling, (2) harm public
safety by driving a wedge between immigrant communities and the police who serve
and protect them, (3) harm our federal system by authorizing state and local police
to enforce a civil federal regulatory scheme, and (4) complicate President Bush’s
stated position of supporting state and local enforcement only in certain “narrow”
circumstances said to be related to terrorism.

PREPARED STATEMENT OF MEXICAN AMERICAN LEGAL DEFENSE AND EDUCATIONAL
FUND, SUBMITTED BY KATHERINE CULLITON, LEGISLATIVE STAFF ATTORNEY

MALDEF OpPOSES USING FIRST RESPONDERS TO ENFORCE FEDERAL CIVIL
IMMIGRATION LAWS

Proponents of the Clear Law Enforcement for Criminal Alien Removal (“CLEAR”)
Act (H.R. 2671) tell horror stories alleging that local police are not empowered to
catch criminals who happen to be undocumented immigrants. None of the cases
being put forward to justify the CLEAR Act would be solved by state and local police
enforcing civil immigration laws. State and local police already have all the legal
power needed to make the arrests necessary. We do not need a change in the laws
for the criminals described in these horror stories to have been arrested and pros-
ecuted for their crimes and any of their immigration law violations.

The CLEAR Act and similar proposals would have state and local police target
all immigrants, criminals and non-criminals alike. There are approximately eight
million undocumented immigrants in the U.S. It is a civil violation to be living in
the U.S. without legal authorization. The overwhelming majority of these immi-
grants are hard-working families trying to make a better life for themselves. They
are not criminals.

If the CLEAR Act were enacted, first responders would have to use precious na-
tional and local security resources to reign in immigrants instead of doing the police
work needed to keep America safe. Police across the country are opposed to such
policies, because such policies would lead to a decrease in trust between police de-
partments and immigrant communities and an increase in vulnerability to crime
and harassment in immigrant communities, for immigrants and those who “look
like” immigrants, decreasing security for everyone. MALDEF, a national, non-
partisan, nonprofit organization that has been defending the civil rights of Latinos
for 35 years, is also opposed to the CLEAR Act and similar proposals, for many of
the same reasons, as set forth in the legal and factual analysis below.

7See Letter from White House Counsel Alberto R. Gonzalez to Migration Policy Institute,
June 24, 2002, available at: http://www.migrationpolicy.org/files/whitehouse.pdf
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IMMIGRANT/MINORITY COMMUNITIES WOULD BE LESS SAFE

Latinos know from tough experience that when local police enforce federal civil
immigration laws, neighborhoods become less safe. Crime victims are further victim-
ized by being unable to safely report the crimes against them. Witnesses of crimes
committed against immigrants and citizens are afraid to come forward for fear they
will be deported. Some examples of these situations are:

¢ Mexican national Petra Martinez was murdered along with her two-year-old
son, Urel Martin, on July 19, 2003, in their home in a heavily-immigrant
neighborhood in Clearwater, Florida. Local police believe that some members
of the community have information, but are afraid to come forward for fear
of immigration repercussions.

« “Jorge” is a sixteen-year-old boy who went to the police after escaping a kid-
napping situation, in which he was held captive and tortured by a gang of
boys for days. Instead of helping Jorge, the police turned him over to immi-
gration and although he was a crime victim with no criminal record himself,
he was sent to a maximum-security juvenile facility in Spokane, Washington.

¢ In Maine, a Honduran-American victim of robbery called the police. The po-
lice then tried to determine if he was legal and turned him over to the former
Immigration and Naturalization Service (“INS”). He was eventually released,
but he was also living with several other immigrants who were out of status,
?nd were taken into INS custody. Such practices have an extreme chilling ef-
ect.

¢ On February 27, 2003, Lesley Orloff, Director of the National Organization
for Women’s (“NOW”) Legal Defense Fund’s Immigrant Women Program tes-
tified that battered immigrant women’s fear of reporting abuse for fear of re-
taliation by their abusers is compounded by fear of deportation, and that:
“These issues preclude many battered immigrant women from requesting the
help they need to counter the domestic violence they are experiencing in their
lives.”

¢« The NOW Legal Defense Fund survey demonstrated that fear of deportation
was the most significant reason that battered immigrant women are much
less likely to report abuse. This reality is exacerbated by state and local police
threatening to enforce civil immigration laws, and is in direct contradiction
to the legal protections for immigrant women set forth in the Violence
Against Women Act.

Because community policing, i.e., building trust between police officers and the
communities they patrol, is such a valuable tool for public safety, numerous police
departments across the country have made public statements against becoming in-
volved in civil immigration enforcement.

INCREASED RACIAL PROFILING IS FORESEEABLE

Not only is safety compromised for Latinos and other minority/immigrant families
and communities; to make matters worse, law enforcement’s use of racial profiling
increases when state and local police think they are charged with enforcing federal
civil immigration laws. For example:

¢ This past May in Riverside, California, local police officers demanded to see
documents of all Latinos working in an avocado grove, harassing citizens,
legal residents and undocumented immigrants alike and threatening to turn
them over to the Border Patrol. One undocumented immigrant ran and was
then assaulted by the local police. The Riverside Sheriff told the press that
his department policy was that his officers should not be enforcing civil immi-
gration laws, but the officers were confused by the statements of Attorney
General Ashcroft.

Prior to 9/11, Latino civil rights groups reported a national trend of case after
case of racial profiling of Latinos (including citizens and legal residents from
all walks of life) when state and local police became involved in enforcement
of federal civil immigration laws. For example, in Chandler, Arizona, police
tried to assist the INS in raids and the Arizona Attorney General later found
that residents were stopped repeatedly “for no other reason than their skin
color or Mexican appearance or use of Spanish language.” In a Katy, Texas
joint police-INS operation, local police stopped individuals in vehicles and in
street sweeps based on Hispanic appearance only. This type of discrimination
is prohibited by the U.S. Constitution.

.
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¢ Since 9/11, across the South, state and local police have been stopping Latinos
and demanding their immigration papers, through the practice of racial
profiling.

« When state and local police think they can enforce federal civil immigration
laws, racial profiling of those who “look like” immigrants is highly foresee-
able.

Racial profiling is foreseeable because the CLEAR Act would allow local police to
perform a role for which they are ill-equipped and have little or no training. When
state and local police interact with immigrants, their actions are subject to strict
scrutiny. Despite this high standard, many local police rely on race and national ori-
gin in determining who to detain, question, or arrest.

Local police cannot properly discern between who is an asylum seeker, who has
been the victim of human trafficking and is entitled to the new T-visa, who is out
of status because their papers were mis-processed or lost by the former INS, which
was notorious for the inaccuracy of its records, who has valid immigration appeal
rights, and who is without documentation with no remedies yet still deserves the
due process protections that the U.S. Constitution ensures for every person under
the Bill of Rights. Local police are overwhelmed with public safety and community
policing needs, and they are simply not properly trained in immigration laws. With-
out proper training, federal oversight and accountability, many officers simply
choose to demand immigration documents from those who “look foreign,” which is
a determination based on race, ethnicity and national origin.

Section 109 of the CLEAR Act expressly states that training would not be re-
quired before local police are tasked to enforce federal civil immigration laws, break-
ing the model currently set forth under the Immigration and Nationality Act
(“INA”). Section 1357(g) of the INA permits the use of state and local police to en-
force federal civil immigration law only under the limited statutory circumstances
of a properly signed Memorandum of Understanding (“MOU”), which requires their
training in the complexities of federal civil immigration laws.

In contrast, the CLEAR Act would break the MOU rules requiring training under
the INA, and it would completely gut civil rights protections in the process. Its spon-
sors acknowledge that racial profiling is foreseeable under these circumstances. In
sum, while the CLEAR Act would not increase public safety or national security,
it would provide an excuse to harass Latinos.

ENFORCING CIVIL IMMIGRATION LAWS FALLS UNDER THE EXCLUSIVE
JURISDICTION OF THE FEDERAL GOVERNMENT

For the reasons discussed above, MALDEF urges Congress to vote against any
policy that would encourage state and local police to become federal civil immigra-
tion law enforcers. This would be very dangerous public policy. Congress should in-
stead clarify that immigration enforcement is the job of the federal government,
through the newly-created Department of Homeland Security (“DHS”). Federal law
enforcement should concentrate on identifying the individuals who are most dan-
gerous. Instead of targeting or profiling all immigrants, a more effective strategy
would be to investigate suspicious behavior in order to find the real terrorists.

The CLEAR Act and similar proposals would not only decrease public safety and
increase racial profiling, they would also contradict well-settled Supreme Court doc-
trine that civil immigration enforcement falls under the exclusive jurisdiction of the
federal government. As the Department of Justice and the former INS acknowledged
in their own rule-making procedure as recently as January of this year, the federal
government and Congress have plenary power over immigration, and the States
may not interfere.

In 1996, the Department of Justice (“DOJ”) Office of Legal Counsel issued a legal
opinion clarifying that state and local police may not enforce federal civil immigra-
tion laws, which falls under the exclusive jurisdiction of the federal government.
The DOJ clarified that state and local police may assist only in cases of criminal
violations of federal immigration laws, under the circumstances of a Terry stop; or
in cases of emergency, if a special deputization has been undertaken by Justice and
supervised by federal officials; or if an exceptional memorandum of understanding
has been agreed to, in accordance with Section 1357(g) of the INA, which was en-
acted in 1996.

However, during a June 2002 press conference, Attorney General Ashcroft ex-
pressed a different sentiment, and stated that he thought that state and local police
have “inherent authority” to enforce federal civil immigration laws. Since then, the
Department of Justice answered a Freedom of Information Act (“FOIA”) request as
to the basis of this idea by denying access to the documents underlying this novel
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interpretation. This FOIA request is now the subject of federal litigation, and a sec-
ond FOIA request, filed by the ACLU and numerous other groups, is still pending.
During House Judiciary hearings this [July], Attorney General Ashcroft did not an-
swer Representative Linda Sanchez’ question about the basis of his idea that state
and local police have “inherent authority” to enforce federal civil immigration laws.
Representative Sanchez asked the question because the Attorney General’s state-
ment has led to increased racial profiling and harassment of Latino citizens and im-
migrants alike. But Attorney General Ashcroft avoided answering her question as
to the basis of his idea.

Since the Attorney General’s interpretation contradicts well-established Supreme
Court doctrine about the exclusive federal plenary power to regulate immigration
under the U.S. Constitution, it may be that the only legal basis for local law enforce-
ment’s expanded involvement in civil immigration matters is that which the Con-
gress would put into place through the CLEAR Act. However, in any case, Congress
may not legislate in contravention of the U.S. Constitution.

CONCLUSIONS AND RECOMMENDATIONS:

Congress must not pass the CLEAR Act. As discussed above, demanding that
state and local police enforce federal civil immigration laws would be very bad policy
and alienate immigrant and minority communities, who are not the enemy. Latinos,
for example, are very concerned about the war against terrorism. However, for all
practical purposes, the CLEAR Act would mandate the excuse of racial profiling of
Latinos and many other U.S. citizens and immigrants, especially people of color.

For all these reasons, MALDEF urges the Congress and the DHS to clarify that
enforcement of federal civil immigration laws falls under the exclusive mandate of
the DHS. The 1996 Department of Justice (“DOJ”) Memorandum Opinion clarifying
this conclusion and detailing the limited exceptions in which state and local police
may enforce civil immigration laws should be reaffirmed. The only legal cir-
cumstances under which state and local police may get involved in civil immigration
enforcement is through an MOU negotiated under Section 1357(g) of the INA, with
proper training and federal accountability and oversight, to prevent abuse, including
due process and civil rights violations. Furthermore, federal law enforcement should
concentrate first on identifying dangerous criminals and terrorists, prioritizing pre-
cious national security resources in order to keep American communities safe. First
responders such as state and local police should concentrate on protecting against
crime and terrorism, while maintaining community policing practices recognizing
America as a nation of immigrants.

MALDEF supports the Rule of Law and is not against enforcement of federal im-
migration laws. However, Congress and the Administration have acknowledged that
the system is broken; therefore, it must be acknowledged that many are out of sta-
tus through no fault of their own. The former INS lost and even shredded docu-
ments, and INS information is notoriously inaccurate. Comprehensive immigration
reform is needed before any massive enforcement effort would not lead to serious
due process violations and permanent damage to American democracy.

Finally, careful review of the facts and the law shows that the crimes mentioned
by supporters of the CLEAR Act could have been solved through existing laws. If
this was not done in the cases at issue, Congress and the DHS should concentrate
on identifying how existing law should be properly implemented to ensure protection
against these egregious crimes. At the same, immigrant communities must also
have safe access to police protection, including the ability to report crimes. If public
safety and national security are truly a priority, the CLEAR Act must not be en-
acted, community policing practices must be supported and even encouraged, and
the U.S. government should clarify that it values the assistance of immigrant com-
munities in fighting the war against terrorism.
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Testimony:

Thank you for the opportunity to submit additional testimony for the record on the dramatic
negative effect that the CLEAR Act will have on immigrant victims of domestic violence, rape,
sexual assault, trafficking and other violent crimes. My name is Leslye Orloff. I am the Director
of the Immigrant Women Program at NOW Legal Defense and Education Fund. I am also co-chair
ofthe National Network to End Violence Against Immigrant Women (National Network) along with
the National Immigration Project of the National Lawyers Guild and the Family Violence Prevention
Fund. The National Network is a 500- to 700-member strong organization made up of advocates,
attorneys, shelter workers, social workers, health care providers, police, prosecutors, researchers and
others who provide assistance to and advocate for improved legal protections for immigrant victims
of domestic violence, sexual assault and trafficking.

I have been working personally on issues of battered immigrant victim advocacy for about
20 years. First, I want to start by thanking the many Members of Congress and many members of
this subcommittee for the work that you have done in past years in supporting legislation offering
immigration protections and strengthening access to safety-net services for immigrant victims of
domestic violence, sexual assault, and trafficking— most notably, the immigration protection included
in the Violence Against Women Acts of 1994 and 2000 and the Illegal Immigration Reform and
Immigrant Responsibility Act (IIRAIRA) and the Personal Responsibility and Work Opportunity
Act (PRWORA) of 1996.!

To provide you with an example of how deputizing local law enforcement endangers
immigrant victims, [ want to share with you a story about a woman named Lucia. This story
illustrates the problems that occur for immigrant victims when law enforcement takes on the role of
the Bureau of Immigration and Customs Enforcement (BICE); when there are Memorandums of
Understanding like the MOU in south Florida in which police are enforcing federal immigration

laws; and what happens in immigrant communities when this occurs. Lucia lives in south Florida.

ILeslye E. Orloff and Janice Kaguyutan, Offering a Helping Hand: Legal Protections for Battered Immigrant Women: A History of Legislative
Responses, Volume 10, Number 1, April 2002, American University Journal of Gender, Social Policy and the Law.

Leslye E. Orloff, Immigrant Women Program 2
NOW Legal Defense and Education Fund
202-326-0040
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She is 35 years old and has been married for quite some time to a U.S. citizen who has abused her
for years and has never filed immigration papers for her. They have two U.S. citizen children and
continue to be married and to live together.

Lucia had suffered numerous beatings perpetrated by her husband. These beatings were so
severe that the neighbors heard the abusive incidents, saw bruises a number of times, and heard her
screams of pain. Her husband never filed immigration papers for her, although he clearly could as
aU.S. citizen. Lucia’s husband told her repeatedly that “If you call for help, the police will turn you
in to BICE and deport you and you will never see your children again.” We hear these threats in
cases of immigrant victims domestic violence all over the country. In fact, research has found that
such forms of immigration related abuse almost always co-exist with physical and sexual abuse in
a relationship.?

Lucia’s husband’s threats to have her deported and ensure that she will not see her children
kept Lucia from calling the police, seeking any form of help. She did not go to the hospital, no
matter how bad her injuries were. Ultimately, her neighbor, who was also an immigrant, took her
to alocal agency that worked with immigrant victims of domestic violence. Both the neighbor and
Lucia told the advocates at the agency that the reason Lucia never called the police was because of
the advertising on television and radio about the fact that if you call the police, they turn you over
to BICE. Her fear of being tumed over to BICE was so great that she put up with the beatings
because she believed she was trapped, that she had no other options.

What happened in Lucia’s case, immigrant victims being cut off from law enforcement help
and protection by policies in which police choose to enforce immigration laws. These policies send
aclear message to non-citizen crime victims — if you call the police for help to stop abuse or report
a crime you will be deported. We see this happening all over the country, in cities, small towns and

rural communities. Police reporting to BICE really does pose harm for immigrant victims of

2Giselle Aguilar Hass et al,, Lifetime Prevalence of Violence Against Latina Immigrants: Legal and Policy Implications, in DOMESTIC VIOLENCE:
GLOBAL PERSPECTIVES 103, 106-109 (2000).

Leslye E. Orloff, Immigrant Women Program 3
NOW Legal Defense and Education Fund
202-326-0040
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domestic violence, rape, sexual assault, and trafficking, particularly when it happens routinely.

Domestic violence is not higher in any particular race, class, or ethnic group in the U.S. But
immigrant victims are at greater risk of longer exposure to abuse due to systemic barriers that they
have to overcome when seeking help. Barriers include, but are not limited to, concerns that if
immigrant victims call the police for help they will be turned in to BICE coupled with the fact that
there are very few culturally competent services in this country to help immigrant victims of
domestic violence.

Over the years, thanks to Members of Congress, the Violence Against Women Act (VAWA)
has done a lot to begin to address barriers faced by battered women. However, for immigrant
victims, VAWA interventions have not been whoily successful. This is in no small part due to the
fact that, although not required to by Federal law, there are law enforcement officers across the
country who routinely ask immigration status questions of victims who call for help. There have
been afew cases in which judges in protection order cases ask victims about their immigration status
and call BICE. These judges, instead of holding the abuser accountable for his violence and giving
the immigrant victim a protection order, have BICE pick up the immigrant victim. When police,
Jjudges and immigration officials report immigrant victims to BICE and victims are picked up, many
are deported despite the fact that they legally qualify for Violence Against Women Act immigration
relief and despite the fact that BICE has internal policies that are supposed to prevent immigrant
victims who qualify for VAWA, T visa or U visa immigration relief from being deported.’ These
policies are not currently working effectively.

This is a tremendous problem. We are trying to make sure that, whatever Congress does on
the issue before this subcommittee, it keeps in mind the effect that any Congressional action will

have on the victims whose cooperation is key to prosecution of people committing crimes in our

3 Michael D. Cronin, Office of Programs, Immigration and Naturalization Service, Victims and
Trafficking and Violence Prevention Act of 2000 (VTVTA) Policy Memorandum Number 2-
“T” and “U” Non-Immigrant Visas, Memorandum to Michael Pearson, Office of Field
Operations, INS Memo HQINV 50\ (Aug. 30. 2001).

Leslye E. Orloff, Immigrant Women Program 4
NOW Legal Defense and Education Fund
202-326-0040
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communities. Members of this committee need to understand that sweeping deputizing of local
police, sheriffs and state troopers to enforce immigration laws will have the effect of allowing
perpetrators of crimes against immigrant victims to go free. These perpetrators of domestic violence,
rape, sexual assault and trafficking will continue to live in our communities and will continue to
perpetrate crimes against others.

There is a history of insufficient police training, both with regard to working with immigrant
communities through community policing and also with regard to domestic violence. Researchers
have found that among immigrant victims of domestic violence, only one in four are willing to call
the police for help, no matter how bad the violence, no matter how long it has gone on, and no matter
how severe. The reporting rate for U.S. women, generally, is one in two, but for undocumented
immigrant populations, the reporting rate drops to one in seven. These reporting rates are in cases
of serious domestic violence with numerous incidents of abuse.

Because abusers use immigration status and threats to turn victims over to BICE, as a tool
to control their victims,® when immigrant victims hear on the radio and television that police are in
fact reporting to BICE, or when a victim hears from a friend in the community who is her support
system that her friend’s sister was turned over to BICE when she called the police to help her ona
domestic violence case, the fear of deportation becomes the ultimate barrier. Women will not call
for help. Women will not cooperate in getting abusets prosecuted. The proposed legislation will
have an incredible chilling effect.

Instead, what should be happening is that we should be fostering trust through community

policing in immigrant communities and have better law enforcement overall, which will enable us

# Congress in 1994 and again in 2000 in the Violence Against Women Act expressed is interest in ending the control over
immigration status as a tool used against immigrant victims. The Violence Against Women Act of 2000 Section by
Section Summary, 146 CONG. REC., $10,195 (2000} states as follows: “[T]he Battered Immigrant Women Protection Act
0of 2000. . .Title V continues the work of the Violence Against Women Act of 1994 (“VAWA™) in removing obstacles
inadvertently interposed by our immigration laws that may hinder or prevent battered immigrants from fleeing domestic
violence safely and prosecuting their abusers by allowing an abusive citizen or lawful permanent resident spouse to
blackmail the abused spouse through threats related to the abused spouse’s immigration status. . . .VAWA 2000 addresses
the residual immigration law obstacles standing in the path of battered immigrant spouses and children seeking to free

from abusive i ips that either had not come to the attention of the drafters of VAWA 1994 or have
arisen since as a result of 1996 changes to immigration law.”

Leslye E. Orloff, Immigrant Women Program 5
NOW Legal Defense and Education Fund
202-326-0040
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— as the Violence Against Women Acts of 1994 and 2000 intended us to do — to prosecute
perpetrators of domestic violence, perpetrators of rape and sexual assault, and traffickers in women
and children.

If we cannot bring these prosecutions, our communities will suffer. It’s not just the
individual victims who can’t get protections and are harmed, their children grow up learning that
violence is an appropriate response to problems in intimate relationships. Many of the young boys
in these families will grow up to continue the cycle of violence in their own relationships and in our
communities. We know that if domestic violence and sexual assault perpetrators can abuse one
person and that person is deported, they will continue to abuse others, and will put other people at
risk in our communities.

It is important to understand that many immigrant victims who come to the attention of
police have suffered injuries. These injuries usually lay the groundwork for probable cause
determinations in criminal prosecutions. These are victims who can qualify for immigration
protections under either the Violence Against Women Act, the U visa for crime victims, or the T visa
for trafficking victims.

We want to encourage the kind of cooperation with police that ensures that victims are not
Jjeopardized, and are not asked about immigration status, so that they feel free to call the police and
so that the prosecutions happen. We seek your support for bipartisan efforts to form a consensus that
criminal justice system officials should not be inquiring into the immigration status of victims who
call the police for help. On behalf of the immigrant victims that NOW Legal Defense and Education
Fund and the National Network to End Violence Against Immigrant Women work to help, we seek
your understanding that if immigration status questions are asked, innumerable immigrant victims
and their children are needlessly endangered. We urge you not to support sweeping legislation that
will the ability of local law enforcement to fight crime and will at the same time put the lives of non-
citizen victims in peril.

If am including with this testimony an excerpt from research on immigrant victims
Leslye E. Orloff, Immigrant Women Program 6

NOW Legal Defense and Education Fund
202-326-0040



120

interactions with police in domestic violence cases to amplify the record on this important issue.
Safety Implications of Police Response to Calls for Help From Battered Immigrants®
1. Introduction

Domestic violence does not occur at a higher frequency within one socio-economic class,
racial group, or geographic area.” However, some victims of domestic violence are at a greater
risk of longer exposure to and greater impact from domestic violence because of their lack of
access to culturally responsive services from the community in which they live.> Immigrant
women® who encounter language barriers, cultural differences, and stereotyping by mainstream
society are often invisible to the anti-domestic violence movement.* The pervasive lack of

understanding of the life experiences of battered immigrant women by the systems designed to

% 'This portion of this testimony is adapted from the following article pending publication with the U.C.L.A. Journal
of Women and the Law: L E. Orloff, Mary Ann Dutton, Giselle lar Hass, Nawal Ammar, Battered
Immigrant Willingness to the Potice for Help and Police Response (forthcoming 2003)
? Lisa B. Martin, Providing Equal Justice for the Domestic Violence Victim: Due Process and the Victim's Right to
Counsel, 34 GONZ. L. REV. 329, 331 (1998/1999). See generally, Honorable Karen Burstein, Symposium on
Reconceptualizing Violence Against Women By the Intimate Partners Critical Issues: Naming the Violence:
Destroying the Myth, 58 ALB. L. REV. 961 (SPRING, 1995); Zanita E. Fenton, Domestic Violence in Black and White:
Racialized Stereotypes in Gender Violence, 8 COLUMN. J, GENDER & L. 1 (1998); Mary Ann Dutton, Leslye Orloff,
& Giselle Aguilar Hass, Characteristics of Help-Seeking Behaviors, and Service Needs of Battered
Immigrant Latinas: Legal and Policy Implications, 7 GEO J. POVERTY L. & POL’Y 245 (SUMMER 2000).
* See Dutton, supra note 1; Leslye Orloff, Lifesaving Welfare Safety Net Access for Battered
Immigrant Women and Children: Accomplishments and Next Steps WM. & MARY L. REV (2001),
Cecilia Espinoza, No Relief for the Weary: VAWA Relief Denied for Battered Immigrants Lost in
the Intersections, 83 MARQUETTE L. REV. 163 (1999); Lee J. Teran, Barriers to Protection at Home
and Abroad: Mexican Victims of Domestic Violence and the Violence Against Women Act, 17B.U.
INT'LL.J. 1(1999); see also Virginia P. Coto, LUCHA, The Struggle for Life: Legal Services for
Battered Immigrant Women 53 U. MIAMI L. REv. 749 (1999) (summarizing difficulties facing
organizations providing legal services to poor, battered immigrant women); Karen Wang, Battered
Asian American Women: Community Responses From the Battered Women’s Movement and the
Asian American Community, 3 ASIANL.J. 151 (1996); Supplement Respecting Diversity:
Responding to Underserved Victims of Crime, NVAA (2000) at
http://www.ojp.usdoi/ove/assist/nvan2000/academy/H-8-DIVR.htm. See also Barriers, FAMILY VIOLENCE
PREVENTION FUND at http://www.fvpf.org/immigration/barriers.html.
¢ The term immigrant women is used in this article generally to refer to immigrant women who
were born in countries outside of the United States and includes immigrants, refugees,
documented and undocumented immigrants and persons who may currently be naturalized
citizens.
? Tien Li Loke, Trapped in Domestic Violence: The Impact of United States Immigration Law on
Battered Immigrant Women, 6 B.U. PUB. INT. L.J. 589, 592 (WINTER 1997). See generally Sandra
D. Pressman, The Legal Issues Confronting Conditional Resident Aliens Who are Victims of
(D(;rgneiytic Violence: Past, Present, and Future Perspectives, 6 MD. ]. CONTEMP. L. ISSUES 129
1995).

Leslye E. Orloff, Inmigrant Women Program 7
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protect battered women and immigrant victims greatly reduces the likelihood that immigrant
victims will be able to escape the violence in their lives.® While there have been some attempts to
remove the barriers that battered immigrant women face, these attempts have not been
completely successful. This is partially attributed to the lack of responsiveness and culturally
appropriate treatment battered immigrant women experience when interacting with the police.

There are many strategies battered women use to escape, avoid and stop intimate
violence. Some strategies are informal, (e.g. speaking with friends), while others are formal, (e.g.
secking help from government or social services agencies). However, when a woman realizes
that her partner’s abuse will not stop without outside intervention and she needs to take decisive
actions, calling the police can be one of her first formal responses.” Indeed, appropriate police
intervention has been found to have a significant impact in lowering the rate of subsequent
domestic violence.® However, scholars have found that police have not always fulfilled their
protective role due to prejudice, call screening, gender bias, language barriers, and lack of
culturally competent training and understanding about the life experiences of immigrant
communities and domestic violence victims.®

At the same time, many immigrants have a strong distrust of the police due to negative
perceptions or experiences with police in their countries of origin

" and experiences of racism and prejudice with the police in the United States.* When this lack of

¢ Leslye E. Orloff, Societal Issues and Family Violence, in THE NATIONAL CONFERENCE ON
FAMILY VIOLENCE: HEALTH AND JUSTICE CONFERENCE PROCEEDINGS, 1994, at 67, 70 (AMA).

" Giselle Aguilar Hass, Mary Ann Dutton and Leslye Orloff, Lifetime Prevalence of Violence
Against Latina Immigrants: Legal and y Implications, DOMESTIC VIOLENCE: GLOBAL
RESPONSES, 90-113 (AB Academic Publishers, Great Britain, 2000). CALL NURA TO GET
ORIGINAL CITE FROM LIFE TIME ARTICLE

¢ See Raymond Paternoster, Ronet Bachman, and Robert Brame & Lawrence Sherman, Do Jair
procedures matter? The effect of procedural justice on spouse assault. LAW AND SOCIETY
REVIEW 31,1 (1997); E. S. Buzawa and C.G. Buzawa, D Domestic Violence: The Criminal
Justice Response. Newbury Park, California, 1990.

® Jenny Rivera, Domestic Violence Against Latinas by Latino Males: An Analysis of Race,
National Origin, and Gender Differentials, 14 B.C. THIRD WORLD L.J. 231 (1994); Daniel E.
Georges-Abeyie, Symposium: Law Enforcement and Racial and Ethwic Bias, 19 FLA. ST. U.L.
REV 717,720 (1992).

" UNITED STATES COMMISSION ON CIVIL RIGHTS, RACIAL AND ETHNIC TENSIONS IN AMERICAN
COMMUNITIES: POVERTY, INEQUALITY AND DISCRIMINATION, VOLUME 1: THE MOUNT PLEASANT
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trust is combined with fears including arrest, deportation® and retribution from their abusers, '

it becomes clear why many battered immigrant women hesitate to contact the police to report abuse.
These life experiences of battered immigrants require that police officers be more aware of the
intersection of culture, law, gender, language barriers and victimization in handling domestic
violence in immigrant families.

The call for change in police relationships with immigrants who experience domestic
violence is particularly important in light of the changing immigrant demographics in the U.S.
The rate of immigrants entering the United States has tripled over the past generation, and the
1990s witnessed the largest influx of immigrants to date.!! The immigrant population now
extends beyond people who are foreign born to include the children of these families. In the year
2000, 20% of school-aged children had immigrant parents,'? and it is estimated that by the year
2040, 27% of the U.S. population will be immigrants or the children of immigrants."

It is critical to realize that the sheer increase in the number of persons immigrating to the
United States means that geographic areas of the U.S. which typically have not had significant
immigrant populations are now being called upon to respond to the needs of diverse populations

of immigrants and refugees who are new arrivals in the United States. While the majority of

REPORT 75 (1993); Orloff, supra note 2, at 70.

* See Kevin Pimentel & Ronnie Rhoe, Asian American: Greatest Hits 4 Review of Angelo

Ancheta’s Race, Rights, and the Asian American experience, 4 MicH. J. RACE & L..169 (FALL

1998); Flo Messier, Alien Defendants In Criminal P dings: Justice Shrugs, 36 AM. CRIME. L. REV 1395,

?2:(1)\(];(])')' 11999); see ly Supp Respecting Diversity: Responding to Underserved Victims of Crime, NVAA
ai

hittp://www.oip.usdoj/ovc/assist/nvaa2000/academy/H-8-DIVR.htm

9 Dutton, supra note 2.

1 Richard A. Berk, Sarah Fenstermaker, Phyllis J. Newton, & Donileen R. Loseke, Cops on Call:

Summoning the Police to the Scene of Spousal Violence, 18 LAW & SOCIETY REV. 479 (1984);

JULIE E. SAMUELS & STEPHEN B. THACKER, NATIONAL INST FOR JUSTICE & CDC, EXTENT,

NATURE, AND CONSEQUENCES OF INTIMATE PARTNER VIOLENCE 50 (2000); CALLIE MARIE

RENNISON & SARAH WELCHANS, U.S, DEP’T OF JUSTICE, INTIMATE PARTNER VIOLENCE 7 (2000).

" MICHAEL FIX & WENDY ZIMMERMAN, THE URBAN INSTITUTE, THE INTEGRATION OF IMMIGRANT

FAMILIES iii (2000).

2 d. ativ.

 Michael Fix and Jeffrey Passel. IMMIGRATION AND IMMIGRANTS: SETTING THE RECORD

STRAIGHT. 40 (The Urban Institute 1994).
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immigrants live' in the West® and the South™, immigrants now have an increasingly significant
presence in the Northeast'! and Midwest™?, This influx of immigrants is also affecting rural areas
in which greater numbers of immigrant families are settling in communities that have not
historically been home to immigrant populations. As the immigrant population becomes an
increasingly dominant portion of American society, it is critical that police officers learn to work
with all types of battered immigrant and refugee populations in order to effectively help them
counter, reduce and hopefully bring an end to the domestic violence they experience.
II. Overview of Police Interactions With Minority Communities

The historic record of policing in minority communities in the U.S. leaves a ot to be desired..
'3 As the U.S. population becomes increasingly diverse,'s
the need for adequate police training in effectively addressing issues that affect minority populations
becomes more important. Due to issues such as lack of language capacity, training, budgetary
support, understanding, and cultural competency reports of police violence and discrimination

against and indifference towards the safety of minorities have increased.

A. Police Interactions With Immigrant Populations

“LisA LOLLOCK, U.S. CENSUS BUREAU, U.S. DEP’T OF COMMERCE, THE FOREIGN-BORN
POPULATION IN THE UNITED STATES, 2 (2001).

* Id. Lisa Lollock, 39.9% of the population in the Western United States are immigrants.

10 Id. 26.8% of the total population living in southern states are immigrants,

1 Id. Now constituting 22.6% of the total population in the Northeast.

*2[d. The proportion of the population in the Midwest who are immigrants has risen to 10.7%.

2 Armando, Morales. Ando Sangrando (I am Bleeding): A Study of Mexican American Police
Conflict. La Puente: Perspective Publication, Kukendall, Jack L. 1970 “Police and Minority
Groups: Towards A Theory of Negative Contact.” Police 15 (Sept.Oct.):47-56

' Overview of Race and Hispanic Origin, Census 2000 at

hitp://www census.gov/prod/2001pubs/c2icbr01-1.pdf (reporting that 75% of all those who responded
recorded their race as white alone, 13% reported as Hispanic alone, 12 % reported as Africa-
American or Black alone, 4% responded Asian alone, just under 1% responded as only American
Indian or Alaskan Native, 0.1% indicated Native Hawaiian or other Pacific Islander alone, 5.5%
of respondents indicated some other race alone, and 2.4% of respondents reported two or more
races.); see also, Michael Fix & Jeffrey S. Passel, THE URBAN INST., IMMIGRATION AND
IMMIGRANTS: SETTING THE RECORD STRAIGHT 39-40 (1994), at
http://www.urban.org/pubs/immig/immig.pdf, (stating that it is expected that 27% of Americans will
either be foreign-born immigrants or first generation Americans by 2040).
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Issues of race, class, and ethnicity have always been at the forefront of discussions about the
criminal justice system.' All branches of the United States government—judicial, legislative, and
executive—have a history of tacism.? This history of tacial prejudice within the executive branch
is often exemplified through the actions of police officers. The history of racism against African-
Americans is clear from Jim Crow laws, segregation, and racial profiling.?! Discriminatory practices
by police officers have also extended to various immigrant populations who are too often viewed
by police as persons not legally residing in the United States and suffering from a cultural lag. These
assumptions, combined with the fact that newer immigrants are often living in poverty,'* have

fostered the image that immigrants pose a problem and a danger to U.S. societal fabric.”

" See generally David Cole, NO EQUAL JUSTICE: RACE AND CLASS IN THE AMERICAN CRIMINAL
JUSTICE SYSTEM, New York, NY: The New Press (1999); Carolyn Wolpert, Considering Race
and Crime: Distilling Nonpartisan Policy From Opposing Theories, 36 AM. CRIME. L. REV 365
(SPRING 1999); Andrew Leipold, Symposium on Race and Criminal Law: Objective and
Subjective Bias Some Problems of Discriminatory Intent in Criminal Law, 73 CHL.-KENT L. REV.
559 (1998); Malia Brink, Symposium: Race Crime & the Constitution: Forward, 3 U.PaA.J.
ConsT. L. 1 (FEB. 2001).

» See generally Loving v. Virginia, 388 U.S. 1(1967); Plessy v. Ferguson 163 U.S. 537,
559(1896) (Harlan J. dissenting); Chinese Exclusion Act, Act of May 6, 1882, ch. 126, 22 Stat.

repealed by Chinese Exclusion Repeal Act of 1943, ch. 344, 57 Stat. 600; Earl M. Maltz,
Citizenship and Constitution: A History of the Supreme Court’s Alienage Jurisprudence, 28
ARi1z. ST.L.J. 1135 (WINTER 1995).

* See Plessy, supra note 8; Dred Scott v. Sanford, 60 U.S. 393 (1856); Kotematsu v. Untied
States, 323 U.S, 214 (1944); Joseph Gordon Hylton, Evolving Voices in Land Use Law: A
FESTSCHRIFT IN HONOR OF DANIEL R. MANDELKER: Part I: Historical Background: Chapter 1: The
Supreme Court: relude to Euclid: The United States Supreme Court and the Constitutionality of Land Use
Regulation, 1900-1920, 3 WAsH. U.J.L. & POL’Y 1(2000); United States v. Adkins, 2001 U'S. App. LEXIS 199.

1 Although newly immigrated families have higher poverty rates than the general U.S.
population, immigrant earnings over time grow rate, which surpasses the growth rate for native-
born families. Harriet Orcutt Duleep, Immigrant Earnings Growth 1960-1990: Initial Insights
From Longitudinal Data on Individuals.
http://gsbwww.uchicago.edu/research/workshops/wae/Duleep.pdf. Visited February 11, 2002;
Incomes of households headed by naturalized citizens who have lived in the U.S. for 10 years or
more slightly exceeds that of native U.S, citizens. Michael Fix, Wendy Zimmerman and Jeffery
S. Passel, Integration of Immigrant Families in the United States p. 21 (The Urban Institute,
Washington, D.C., July 2001).

2 See Mark D. Rosenabum & Daniel P. Tokaji, Healing the Blind Goddess: Race and Criminal
Justice, 98 MICH, L. REV. 1941 (MAY 2000); see also David Cole, RACE AND CLASS IN THE
AMERICAN CRIMINAL JUSTICE SYSTEM, New York: The New Press (1999). Immigrants who
enter the United States without permission from the Immigration and Naturalization Service and
those who overstay their immigration visas have not violated U.S. criminal laws. The proper
terminology to refer to this portion of the non-citizen population in the U.S. is “undocumented.”
They are persons who currently do not have documentation from the Immigration and
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The relationship between police officers and immigrant populations is one that has been
strained for a variety of reasons. Unguided and untrained police action against immigrant
populations has often resulted in the violation of the rights of citizens, lawful residents, and other
noncitizens.” Some of the most brutal acts of violence and police brutality have occurred against
immigrants.* However, overt physical violence has not been the only negative response by police
in their interactions with immigrant populations. There have been a number of cases where police
officers, because of their own prejudices or simple lack of knowledge, have arrested, harassed and
accused immigrants of various crimes and threatened them with deportation.?

Police officers use discretion in deciding to arrest. This discretion often turns into selective
law enforcement, and encompasses the use of coercive force and/or verbal threats when they come
into contact with immigrants.* An officer’s perception ofa person’s race, ethnicity, and social class
can (and often does) determine what legal enforcement measures will be used in any given
instance.”” These perceptions may be based on personal experience and/or stereotypes that an

individual police officer has with regard to a particular ethnic group.?® These same problems of

Naturalization Service giving them legal permission to live and work in the United States.

* Linda Reyana Yanes & Alfonso Soto, Local Police Involvement in the Enforcement of
Immigration Law. 1 TEX. HISPANIC J. LAW & POL’Y 9 (1994), United States Commission on
Civil Rights, Supra note 7 at 143-145,

% See, e.g. Michael Cooper, Officers in Bronx Fire 41 Shots, and an Unarmed Man is Killed, NY
TIMES, FEB 5, 1999, at BS; Scott Glover & Matt Lait, Police in Secret Group Broke Law
Routinely Transcripts Say, LA TIMES, FEB 10, 2000, at A1; Mixed Verdict in Louima Torture
Case, STAR TriB. (Minneapolis-St. Paul) June 9, 1999, available in WL 4559149,

* See e.g. Gonzales v. City of Peoria, 537F. SUPP. 793 (D. Ariz., 1982) (One citizen and four
lawful resident plaintiffs who challenged police arrests made under the Immigration and
Nationality Act in violation of their civil rights); see also Valasquez v. Senko, 643 F. Supp. 1172
(N.D. Cal. 1986) (Raid on Latino business which lead to violations of civil rights and the arrest
of US citizens and lawful permanent residents). See also, Leslye Orloff, Jennifer Lewkowski and
Rachel Little, Ensuring the Battered Immigrants Who Seek Help from the Justice System Are Not
Reported to the INS, in Leslye E. Orloff and Rachel Little, SOMEWHERE TO TURN: MAKING
DOMESTIC VIOLENCE SERVICES ACCESSIBLE TO BATTERED IMMIGRANT WOMEN, A “How To”
MANUAL FOR BATTERED WOMEN’S ADVOCATES AND SERVICE PROVIDERS, 278-288 (May 1999).
* See generally Freeman v. City of Santa Ana, 68 F.3d 1180 (C.D. Cal. 1995).

* Daniel E. Georges-Abeyie, Symposium: Law Enforcement and Racial and Ethnic Bias, 19 FLA.
St. U.L.REV 717, 720 (1992); United States Commission on Civil Rights, supra note 7, at 20.

* See Trish Oberweis & Michael Mucheno, Policing Identities: Cop Decision Making and the
Constitution of Citizens, 24 LAW & S0C. INQUIRY 897 (FALL 1999).
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perception and stereotyping that affect and strain the relationship between immigrants and police
officers also affect and strain the relationship between police officers and immigrant victims of
domestic violence. Researchers have found that the patriarchal occupational subculture of police
officers or departments often leads to individual attitudes which tend to blame the victim, project
blame on other institutions, and foster negative images of women as manipulative individuals.” This
does not mean, however, that these perceptions cannot be changed through adequate training and
education, access to interpreters who are trained in domestic violence, and the development and
implementation of appropriate policies.

The dire need for culturally appropriate law enforcement training has become more evident
in the aftermath of the September 11% 2001 tragedy. The sudden thrust of law enforcement into the
day to day realities of diverse cultural groups living in the U.S. has more than revealed how
antiquated police training and police department polices for intervening in domestic violence cases
of immigrant victims are. When stereotyping, culturally insensitive, xenophobic and gender biased
attitudes persist among police officers and are unmitigated by appropriate training and continuing
education, the daily ordeals battered immigrant women endure when contacting law enforcement for
service are exacerbated.

B. Police Interactions With Victims of Domestic Violence

°  This view has

Historically domestic violence has been viewed as a private problem.*
gradually begun to change with activism and some legislation, but the change in perspective has
been slow in coming. Police intervention in domestic violence cases has historically been minimal
in some instances because of this perception.”!  The tools used by law enforcement to protect

vietims were not often used effectively due to the police outlook on domestic violence as a private

» See George Rigakos, Constructing the symbolic complainant. Police subculture and the
nonenforcement of protection orders for battered women. VIOLENCE AND VICTIMS, 10,3
(1995).

* See Symposium on Reconceptualizing Violence Against Women By Intimate Partners: Critical
Issues: Domestic Violence as a Human Rights Issue, 15 HUM. R1s. Q. 36 (1993).

* See Barbara 1. Hart, Arrest: What's the Big Deal, 3 WM. & MARY J. WOMEN & L. 207 (1997).
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matter."” Protection orders have not always been treated seriously and a tendency to arrest victims
has been related to police finding violent acts by the perpetrators justifiable.” The response to this
lack of attention eventually led to the development of mandatory and pro-arrest policies that take
away the discretion and power from police officers in deciding whether or not to arrest the batterer.
% Much emphasis has been placed on mandatory arrest as a primary form of police intervention
in domestic violence cases, but this singular focus can prove to be detrimental to battered women

whose life experiences are determined by issues of race, class, ethnicity, and immigration status.>*

Violence Against Women Act (VAWA) passed by Congress in 1994 and improved in 2000,'¢
sought among many goals to reform the manner in which law enforcement officers intervened in
domestic violence cases. VAWA provided funding, technical assistance, development of model
training programs and support for police department units that specialized in appropriate response
to domestic violence calls for help.'” Overall, although there has been significant improvement in
police response to domestic violence in some communities following the passage of VAWA, police

response to domestic violence in many communities continues to be lacking, The personal attitudes

*> E. Pleck Domestic Tyranny: The Making of American Social Policy Against Family Violence From
Colonial times to the Present. New York: Oxford University Press., 1987.
* See Daniel Sanders, The tendency fo arrest victims of dt ic viol : A preliminary
analysis of officer characteristics, JOURNAL OF INTERPERSONAL VIOLENCE, 10,2 (1995).
% See generally Joan McCord, Deterrence of Domestic Violence: A Critical View of Research, 29 J. OF RESEARCH IN
CRIME & DELINQUENCY 229 (1992); Lawrence W. Sherman, The Influence of Criminology on Criminal Law:
Evaluating Arrests for Misdk Domestic Violence, 83 J. CRIME, L, & CRIMINOLOGY 1 (1992); Jane Sadusky,
X;glence Against Women Online Resources, Working Effectively with the Police: A Guide for Battered Women's
ocates, at

hitp://www.vaw.umn.edu/BWJIP/policeV him.
* See generally Miriam M. Ruttenberg, 4 feminist Critique of Mandatory Arrest: An Analysis of

Race and Gender in Domestic Violence Policy, AM. UNIV. J. OF GENDER & L. 2 (1994); Gena
Durham The Domestic Violence Dilemma: How Our Ineffective and Varied Responses Reflect
Our Conflicted Views of the Problem, 71 S0. CAL. L. REV, 641 (1998).

1s The Violence Against Women Act of 1994 (VAWA 1994) in the Violent Crime Control and
Law Enforcement Act of 1994, Pub. L. No. 103-322, 108 Stat. 1796 (1994) and the Violence
Against Women Act of 2000 in the Victim’s of Trafficking and Violene Protection Act of 2000
Pub. L. No. 106-386, 114 Stat. 1464 (2000).

1 VAWA 2000 section 1104; Section 40231 of The Violence Against Women Act of 1994
(VAWA 1994) in the Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No.
103-322, 108 Stat. 1796 (1994) Part U Section 2101(b)(3).
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of some police officers about what domestic violence is (a private problem) and how it should be
bandled (through mediation rather than arrest or formal charges) has the effect of marginalizing
victims of domestic violence and even disregarding their requests for help.*® These problems oftack
of appropriate response from the police and police department policies to domestic violence are
further compounded when the battered woman is an immigrant. This can occur because the police
donot have the capacity to communicate effectively with the immigrant victim in her own language,
the police may use her abuser or her children to translate for her, and/or police may credit the
statements of her citizen spouse or boyfriend over her statements to the police due to gender, race
or cultural bias.

C. Police Interaction With Battered Immigrant Women

Battered immigrant women, especially those of color, face multiple barriers when trying to
access services to aid their escape from violent relationships or try to stop the abuse.? The treatment
of immigrants by police in general influences whether battered immigrant women will trust the

police and call for help.”” The interaction between police officers and immigrants has been atenuous

* See Joanne Belknap, Law Enforcement Officers’ Attitudes About the Appropriate Responses to
Women Battering, 4 INT'L REV, OF VICTIMOLOGY 47 (1995); see also Randall Armentrout, Car
34 Where Are You? Police Response to Domestic Violence Calls, 40 DRAKE L. REv. 361 (1991).
* See generally Sandra D. Pressman, The Legal Issues Confronting Conditional Resident Aliens
Who are Victims of Domestic Violence: Past, Present, and Future Perspectives, 6 M. J.
CONTEMP. L. ISSUES 129 (1995); Mary Ann Dutton et al., Characteristics of Help-Seeking
Behaviors, Resources and Service Needs of Battered Immigrant Latinas: Legal and Policy
Implications, T No. 2 GEORGETOWN JOURNAL ON POVERTY LAW & PoLICY 245, 249-253 (2000,
Leslye E. Orloff and Dave Nomi, Identifying Barriers: Survey of Immigrant Women and
Domestic Violence in the DC Metropolitan Area, POVERTY AND RACE 9-10 (Jul/Aug 1997);
Mary Ann Dutton and Giselle Aguilar Hass, Use of Expert Testimony Concerning Battering and
Its Effects on Immigrant Women, in Mary Ann Dutton, el al., DOMESTIC VIOLENCE AND
IMMIGRATION: APPLYING THE IMMIGRATION PROVISIONS OF THE VIOLENCE AGAINST WOMEN
ACT: A TRAINING MANUAL FOR ATTORNEYS AND ADVOCATES, Appendix C, (2000); Leslye E.
Orloff and Rachel Little, SOMEWHERE TO TURN: MAKING DOMESTIC VIOLENCE SERVICES
ACCESSIBLE TO BATTERED IMMIGRANT WOMEN, A “How T0” MANUAL FOR BATTERED WOMEN’S
ADVOCATES AND SERVICE PROVIDERS, 279 (May 1999); Leti Volp, WORKING WITH BATTERED
IMMIGRANT WOMEN: A HANDBOOK TO MAKE SERVICES ACCESSIBLE 16-20 ((1995); Catherine
Klein and Leslye Orloff, Providing Legal Protection for Battered Women: An Analysis of
Statutes and Case Law, 21 No. 4 HOFSTRA L. REV. 801, 1019 (Summer 1993)(Hereinafter
Hofstra).

* Jenny Rivera, Domestic Violence Against Latinas by Latino Males: An Analysis of Race,
National Origin, and Gender Differentials, 14 B.C. THIRD WORLD L.J. 231 (1994).
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one in which immigrants have been arrested and threatened with deportation for minor criminal
violations based largely upon the fact that they are immigrants. Domestic violence, especially when
perpetrated upon a person of the same race or ethnicity as the batterer, is not perceived as unusual
within the immigrant communities by law enforcement officials.”® Violence is often viewed by
officers as being a part of the immigrant culture and the lives of immigrant women, leading some
police officers to conclude that domestic violence is not a crime when the victim is an immigrant.
#  Other times, they may misperceive the victim’s hesitancy to get involved with the legal system
as a sign that she may not follow through on the prosecution of the criminal case.'® In light of these
problems and practices, it is not surprising that anecdotal evidence from advocates working with
immigrant victims of domestic violence reports that the number of arrests for domestic violence
within immigrant communities is relatively low.'

Battered immigrant women’s lack of trust in the system and its officers intersects with many
other fears: fear of deportation,® fear of retribution by their abusers, fear of being the one arrested
and separated from her children, and fear of future economic, social and/or employability
repercussions. These issues preclude many battered immigrant women from requesting the help they
need to counter the domestic violence they are experiencing in their lives.*! These barriers become

even more pronounced when the batterer is a U.S. citizen and the victim is a non-citizen.”® Police

*Jd.

* See generally Linda Ammons, Mules, Madonnas, Babies, Bathwater, Racial Imagery and Stereotypes: The
Afvican-American Woman ard the Battered Woman Syndrome, 1995 Wis. L. REV. 1017 (1995); Rivera, supra note
37,

2 The battered immigrant woman’s hesitancy may be due to the law enforcement officer’s
inability to communicate with her using an impartial interpreter. She may believe her abuser’s
threats that if she cooperates with law enforcement against him, he will have her deported or will
retaliate against her in other ways.

* These anecdotal experiences are confirmed by the research findings reported in this article.

“ Leslye Orloff, Jessica Cundari and Etika Esterbrook, NEW DANGERS FOR BATTERED
IMMIGRANTS: THE UNTOLD EFFECTS OF THE DEMISE OF 245(i) (January, 1999) (Collection of
stories of battered immigrant victims experiences of domestic violence perpetrated against them
by their U.S. citizen or lawful permanent resident spouses illustrate how fears of deportation
prevented many from calling the police for help).

“ Mary Ann Dutton et al., Characteristics of Help-Seeking Behaviors, Resources and Service
Needs of Battered Immigrant Latinas: Legal and Policy Implications, 7 No. 2 GEORGETOWN
JOURNAL ON POVERTY LAW & PoLICY 245, 251, 256 (2000).

* Hofstra at 1022-1026.
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officers are more likely to believe the citizen batterer when he contradicts the battered immigrant
woman’s accusations of viclence.”® In many instances, the fact that battered immigrant women have
no legal immigration status or documentation in the U.S. is a result of the batterer's use of her
immigration status as a weapon of abuse.*

In certain instances, the police in effect act as the gatekeepers to the judicial system. Their
discretion is the determining factor in deciding whether immigrant women victim’s will gain access
to the system and be able to find protection from the violence perpetrated against them in their
homes. Inmany cases, unfortunately, the most difficult hurdle for battered immigrant women is that
of police indifference and inaction.* This inaction can act as an almost impassible barrier for many
battered immigrant women to overcome, leaving them trapped and without any legal remedies.
Research Findings on Immigrant Victims of Domestic Violence and Police

To better understand the barriers immigrant women face that prevent them from calling the
police for help and how immigrant victims are treated by police when they call, data collected ina
survey conducted among Latina immigrant women in the Washington D.C. metropolitan area was
analyzed.

Domestic Violence Definition Used in the Research

2 See generally, Leslye Orloff, Jessica Cundari, Erica Esterbrook, New Dangers for Battered
Immigrants: The Untold Effects of the Demise of 245(i) (Ayuda, Washington, D.C. 1999); Robin
L. Camp, Deeana Jang, Debbie Lee, Bill Tamayo, Leni Marin and Leslye Orloff, Untold Stories:
Cases Documenting Abuse by U.S. Citizens and Lawful Residents on Immigrant Spouses.
(Family Violence Prevention Fund, San Francisco, November 1993).

“ Tien-Li Loke, Trapped in Domestic Violence: The Impact of United States Immigration Laws
on Battered Immigrant Women, 6 B.U. PUB, INTL. L.J. 589, 591 (WINTER 1997); See also Ryan
Lilienthal, Old Hurdles Hamper New Options for Battered Immigrant Women, 1592 BROOKLYN
L. REV. 1595 (WINTER 1996); Dutton, Mary Ann, Leslye E. Orloff, and Giselle Aguilar Hass.
Characteristics of Help-Seeking Behaviors, Resources and Service Needs of Battered Immigrant
Latinas: Legal and Policy Implications. 7 GEORGETOWN JOURNAL ON POVERTY LAW & PoLICY
245 at 293 (Summer 2000) (stating that “threats of deportation are very powerful tools used by
abusers of immigrant women to keep them in abusive relationships and prevent them from
seeking help.)

*“ Donna Coker, Piercing Webs of Power, Identity, Resistance, and Hope in Latcrit Theory and
Praxis; Shifting Power for Battered Women: Law, Material Resources, and Poor Women of
Color, 33 U.C. DAvIS L. REV. 1009 (Summer 2000).
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Three separate abuse measures were used in the study - physical, sexual, and psychological.
Inaddition, the researchers constructed a violence measure (“domestic violence offense”) to examine
those forms of abuse that as a matter of law constitutes domestic violence under the criminal and
protection order laws of all states.”" In addition, we constructed a similar category to identify those
acts of violence that constitute a “child abuse offense.” The types of acts that were included in the
categories of “domestic violence offense” against an adult victim or a “child abuse offense” against
a child victim included: assaults (hit, pushed, scratched, pulled hair, with fist, kicked, choked, bit,
burned); weapons (attacked, hit, threatened or shot with a gun, knife, machete or other weapon);
kidnapping (locked victim or her children in the house or a room); sexual assault (rape, sexual
assault, assault during pregnancy, incest, forced sexual relations, child sexual assault), criminal
threats (threats to kill, bodily harm, harm victim, her children or her family members); and attempted
assaults (drove a car at the victim or her children, tried to run over the victim or her children, drove
in a manner that endangered her or her children, threw objects at her or her children).

Visible physical jnjury. A visible physical injury scale included cuts, visible bruises, and
other wounds and injuries that made it visibly difficult for the victim to move. If such injuries are
present, an arrest should occur as a matter of law because such injuries provide evidence of a
domestic violence offense.

Otherevidence. An “other evidence” measure was constructed which included tom clothing,
property in disarray, police witnessing victim abuse and police hearing threats. An “other evidence”
score refers to the number of other types of evidence present that the victims reported to be at the

scene when the police arrived.

“ It is important to note that for the purposes of this part of the research analyzing when battered
immigrants called the police and police response to calls from battered immigrants, researchers
included in the definition of domestic violence offense only those offenses that under state
criminal and protection order laws would be considered domestic violence. Some forms of
domestic violence that are sufficient to grant immigrant victims protection under immigration
laws most notably extreme cruelty, were note included in this domestic violence offense
definitions because under many state law extreme cruelty would not be covered under state
criminal domestic violence laws. See, Hofstra pp. 848-866.
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Crime scene evidence. A crime scene evidence variable was constructed as a total score
representing visible physical injury and other evidence since both types constitute viable evidence
in a crime scene investigation.

Immigration status. Immigration status was divided into three categories: stable, temporary
and undocumented. The "stable" immigration status category contained citizens, naturalized citizens
and lawful permanent residents. The "undocumented" category consisted of persons without legal
permission to be in the United States either because they had entered without inspection or because
they had entered lawfully and had overstayed or violated the terms of their visa. The "temporary”
immigration status category included cases where the Immigration and Naturalization Service (INS)
was aware of the presence of the immigrant and the immigrant had legal permission from the INS
to live and, in most cases, work in the United States. However, persons in this immigration category
had forms of immigration status that were not permanent. The status was limited as to length of time,
was dependant upon a specific familial or employment relationship or was designed to offer

temporary relief to persons due to conditions in their home country.

Survey Results”

Demographics
The sample consisted of 230 immigrant women who had experienced violence or abuse from

a past or current intimate partner. Half of respondents were between the ages of 30 and 41 years
(50.9%, n=86), with 40.8% (n=89) under 30 years and only 9.2% (n=20) 42 years or older.” Half
of the women reported not being involved in a current intimate relationship at the time of the survey
(50.0%, n = 109). Most of the participants were employed (64.2%, n= 138) either full or part-time,

the majority of whom (60.7%, n= 68) reported an average annual income below $9,000. In addition,

2 The authors of this article are continuing to analyze the wealth of data collected in this survey. In a future

article the authors plan to include information from a multivariate statistical analysis of some of the data
discussed in this paper along with reporting on other survey findings.

“ Not all inmigrant women survey participants answered all questions asked by
interviewers. When these respondents did not answer any particular questions the results
are missing data. This missing data explains why figures do not add up to n = 230 in these
and other survey data analyses.
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more than three-quarters of the women had very little or no English speaking skills (75.6%, n=169)
and 20% (n = 45) reported very little or no Spanish reading literacy.

The immigration status of the respondents in the sample was primarily undocumented
(44.4%, n = 95) but also included temporary (28.5%, n = 61) and stable (27.1%, n = 58) status
categories. The immigration status of respondents’ spouses included a greater proportion of stable
(40.7%, n = 59) compared to respondents and somewhat fewer undocumented (39.3%, n = 47) and
temporary (20%, n = 29).

Calls to Police

Of the sample, 27.0% (n = 53) indicated that at some point while in the United States they
had called police for assistance due to violence or abuse from an intimate partner. Among these
callers, the number of calls made ranged from 1 to 10. Of those who called, nearly an equal number
of respondents reported they had called the police once (27.3%, n = 12), twice (22.7%, n = 10), three
times (22.7%, n = 10), and more than three times (27.2%, n = 12).

Factors Related to Battered Women’s Calls to Police

Demographics

Overall, 65.1% (n = 125) of the respondents reported living in the United States for three or
more years. These women were more likely to call the police than women who had been in the U.S
for less time (32.8% vs. 16.4%, x2 = 5.93, df = 1, 192, p < .01). Overall, 47.2% (n = 91) of the
women reported current involvement in an intimate relationship. These women were less likely to
call police than women who were currently not in an intimate relationship (20.9% vs. 33.3%, y2 =
3.74,df=1, 193, p < .05).

Battered women who had a stable immigration status were more likely to call police (43.1%)
than those with either a temporary status (20.8%) or who were undocumented (18.8%) (x2 = 10.7,
df=2, 184, p <.01). There was no significant effect on women’s calls to police depending on the
immigration status of their spouse, their intimate partner or the father of respondents’ children on
women’s calls to police. Variables found not to be related to immigrant women respondents’ calling
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the police included respondents’ education, income, English language ability, Spanish language
ability, current employment, and whether the spouse had presented immigration papers for the
respondent.

Violence-Related Variables

Overall, 84.1% (n = 190) of the immigrant women respondents reported abuse that involved
physical and/or sexual violence. The remaining 15.9% (n = 36) of women reporting abuse reported
experiencing events that constitute psychological abuse only. As expected, the fype of violence that
women experienced was related to whether or not they called police. Women who were physically
and/or sexually abused were more likely to call police than women who reported psychological
abuse only (31.5% vs. 5.9%, 32 =9.34, df = 1, 196, p < .01). Overall, 12% (n = 22) of the sample
had been abused by more than one intimate partner, however there was no difference in the
proportion of multiply abused women who called police compared to women who had been abused
by one partner only.

Violent acts were coded based on whether or not they involved severe physical abuse,*®
defined as being hit, punched, kicked, attacked with a knife, choked, bitten, or hit with an object. In
this study, 66.9% (n = 71) overall reported experiencing severe violence. Those who experienced
severe physical abuse also reported calling police more often than those who did not (29.7% vs.
4.0%, x2=13.23,df=1, 151, p <.001). Interestingly, 93.8% of those who called police had been
severely abused even though severely abused women account for only 66.9% of the immigrant
women respondents in the survey.. Violent acts were also coded according to whether or not they
would constitute a domestic violence offense in most jurisdictions. Overall, the 81.1% (159) of
women who reported experiencing domestic violence that would constitute a domestic violence

offense were more likely to call police than those who did not (32.7% vs. 2.7%, 12 = 13.69, df =1,

“ Giselle Aguilar Hass, Mary Ann Dutton and Leslye Orloff, Lifetime Prevaience of Violence
Against Latina Immigrants: Legal and Policy Implications, DOMESTIC VIOLENCE: GLOBAL
RESPONSES, 90-113 (AB Academic Publishers, Great Britain, 2000).
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196, p < .001). Again, 98.1% (n = 52) of all women who called the police had experienced a
domestic violence offense, even though this sample included only 81.1% (n = 159) of women with
domestic violence offenses overall.

Two additional variables were examined only among those women who called the police.
Overall, 59.6% (n = 21) reported some form of visible physical injury at the time they called police.
Specifically, 51.9% (n = 21) reported having bruises, 13.7% (n = 7) having cuts, 11.5% (n = 6)
having wounds, and 7.7% (n = 4) having wounds that made it difficult to move. Those who reported
some form of physical injury also reported calling police more often than those women who reported
no physical injury (68.9% vs. 0%, 32 =11.94, df=1, 52, p <.001). Thus, 100% of calls to police
were from women who were injured, even though injured women comprised only 81.5% of the
overall sample. Further, women who reported being injured by domestic violence sometime in the
past (overall, 79.9%, n = 147) were more likely to call police than women who reported never having
been injured in the past (32.7% vs. 13.5%, 32 = 5.28,df = 1, 184, p < .05).

The extent to which other fypes of evidence were present was also studied only among
women who called the police. In 51.1% (n=23) of the cases in which women called police, evidence
other than physical injury was present at the scene when the police arrived such as torn clothing,
property in disarray, or police witnessed violence or threats. For all cases reported to police was
present at the crime scene some other type of evidence, 34.8% (n = 8) reported more than one other
type. Combining both injury and other types of evidence described above, 68.9% (n = 31) of the
respondents reported at least one of these types of crime scene evidence. Of those reporting some
type of crime scene evidence, 19.3% (n = 6) reported more than one type.

Respondents were asked about the amount of time that generally passed between abusive
incidents. Overall, more than a third of the respondents 35.4%, (n = 70) reported abuse experiences
every one to two days, 27.3% (n= 54) every 3 days to one week, 20.7% (n = 41) weekly to monthly,
and 16.7% (n = 33) less often than once a month.

Those in the sample who reported experiencing abusive incidents every one to two days
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called police more often (33.3%, n = 20) than those who experienced violence between three days
and one week (10.9%, n=5), but not significantly more often than those who experienced violence
every one week and one month (31.4%, n = 11) or more often than one month (37.9%, n=11; 32

=9.23,df=3,170,p < .05).

Overall, 29.1% (n = 52) reported that their children had wi d the de ic viol
Mothers whose children had witnessed violetice reported calling the police more often than mothers
whose children had not witnessed the violence (63.5% vs. 37.8%, x2 =9.81, df= 1, 179, p <.001).

Overall, 22.8% (n = 22) reported that a child had never experienced abuse sufficient to constitute
acriminal offense. However, respondents called the police due to intimate partner violence at similar
rates whether or not child abuse was also present.

Social Support

Overall, 90.7% (n = 135) of respondents had talked to more than one person about their
experience with domestic violence. Talking with more than one person was associated with a greater
likelihood of calling police (31.9% vs. 0%, x2 = 5.40, df = 1, 147, p < .01). All (100%) of the
women who called the police for help had spoken to someone else about the abuse prior to making
any call to the police. Interestingly, however, while most women reported a “supportive” (87.1%,
n=115) vs. a “negative” (12.9%, n = 17) response from those with whom they talked, the type of
response was not associated with the calling of police (33.3% and 33.6% for negative and supportive
response, respectively).

Police Response

Among women who called police, 54.4% (n = 25) reported that police responded within
fifteen minutes. Other response times were between 16-30 minutes (26.1%, n= 12), 31-60 minutes
(6.5%, n = 3), and an hour or more (14%, n = 6). Upon arrival, in nearly one-third of all cases
(31.1%, n=14) police never spoke to the woman, speaking instead to the abusive partner (11%, n=
5) or to others (20%, n=9). About a third (34%, n = 16) of the women reported that Spanish was
spoken when police arrived. Finally, a little over a quarter (28.6%, n = 16) of police calls resulted
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in the arrest of the abusive partner.
Factors Related to Arrest

The only variable related to whether police made an arrest was whether the battered woman
had a protection order at the time of the call. Nearly one-third of respondents in the study, 32.7% (n
= 17), reported having a protection order in effect when they called police. Police were more likely
to make an arrest when the victims reported having a protection order (50% vs. 20.7%, x2 = 4.13,
df =1, 45, p <.05).

The crime scene evidence score (0 — 4), calculated as a sum of items in the crime scene
evidence variable, showed no difference in cases in which arrest was vs. was not made. Nearly
everyone who called police had experienced at least one form of violence that would constitute a
criminal offense. Among those who experienced a form of violence that would legally constitute a
criminal offence, police made an arrest only 29.6% (n = 16) of the time. Additionally, neither the
respondents’ nor the perpetrators’ immigration status nor the respondent’s English language ability
were related to whether or not police made an arrest.

Discussion

A. Factors That Influence Battered Immigrant Women’s Contact With the Police

Of all the battered immigrants surveyed, only 27% were willing to call the police for help
in a domestic violence incident. Among those women that were physically and/or sexually abused
as opposed to emotionally abused, 31.5% reported calling the police for help. Both of these
reporting rates are much lower than reporting rates found by several national studies for domestic
violence victims. A 1998 Department of Justice study reported that 53% of domestic violence
victims report the abuse to the police™ and a survey of shelter residents found that 58% of the

victims reported the violence.” The results of this study provide insight into what might be some of

 RENNISON supra note 10, at 7.

* Martha L. Coulter & Kathryn Kuehnle, Police-Reporting Behavior and Victim-Police
Interactions as Reported by Women in a Domestic Violence Shelter 14 No. 12, JOURNAL OF
INTERPERSONAL VIOLENCE, 1290, 1290 (1999).
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the reasons for this discrepancy in reporting rates. The difference most likely results from the roles
that acculturation, having children who witnessed abuse and fear of deportation play for battered

immigrants.
1. Acculturation

Acculturation is a process in which new immigrants begin to adapt to their new country.*®
The longer immigrants reside in the United States following immigration, the more accustomed to
and knowledgeable about U.S. customs, laws and systems they become. This survey found in fact
that the longer battered immigrants lived in the United States the more likely they were to try to
access U.S. based systems of protection. Battered Latina immigrants surveyed who had been
residing in the United States for more than three years were twice as likely to call the police for help
during a domestic violence incident as were those who had been living in the U.S. for less than three
years (32.8% vs. 16.4%). This significant gap in reporting suggests that acculturation may play an
important role .

Many immigrant women immigrate to the United States from countries in which the courts
and police took made no efforts to offer protection to domestic violence victims,® Despite this fact
and despite the fact that many experience isolation power and control tactics,* the longer immigrant
women reside in the United States following immigration, they become more accustomed to and

knowledgeable about U.S. customs, laws and justice and social services systems. It seerns that, with

* Acculturation is the process of becoming adapted to a new or different culture including its
patterns and customs, See, Webster’s New World Dictionary (1980).

* Acculturation is the process of becoming adapted to a new or different culture including its
patterns and customs. See, Webster’s New World Dictionary (1980).

= Leslye E. Orloff, Societal Issues and Family Violence, ir THE NATIONAL CONFERENCE ON
FAMILY VIOLENCE: HEALTH AND JUSTICE CONFERENCE PROCEEDINGS, 1994, at 67, 70 (AMA). ;
Brief of Amici Curiae in Support of Respondent’s Appeal from the Decision of the Immigration
Judge at 7, INS vs. Vallabhaneni, (A76 724 694).

#* Out of the battered immigrants in the general population sample, 29% reported that their
abusers were using isolation tactics as part of the psychological abuse they were experiencing,
Giselle Aguilar Hass, Mary Ann Dutton and Leslye Orloff, Lifetime Prevalence of Violence Against Latina
Immigrants: Legal and Policy Implications, DOMESTIC VIOLENCE: GLOBAL RESPONSES, 90, 104 (AB Academic
Publishers, Great Britain, 2000).
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time, immigrant battered women are able to develop more trust in the new system and a better
understanding of their rights.

An important clue as to how some of this important acquiring of information and
acculturation takes place appears to be from immigrant women talking to and sharing information
with each other. Battered immigrant women in the current study who had talked with more than one
person about the violence were significantly more likely to call the police during a domestic violence
incident (31.9% vs. 0.0%). Battered immigrants who had spoken to no one about the abuse or who
had only spoken to one person did not call the police for help even though they had suffered injuries
in a domestic violence incident. This finding suggests that battered women tend to rely first on
informal help-seeking strategies before moving to formal strategies such calling the police.

2. The Victim’s Fear that She Will Be Deported

Most importantly, the results of this survey suggest that a battered immigrant victim’s
immigration status made a significant difference in whether or not an immigrant domestic violence
victim would call the police for help. In this study, battered immigrants with stable permanent
immigration status were significantly more likely to call the police for help in a domestic violence
case than other battered immigrant women (43.1 %) This reporting rate dropped to 20.8% for
battered immigrants who were in the United States legally but on temporaty non-immigrant visas,
and further dropped to 18.8% if the battered immigrant was undocumented. These reporting rates
are significantly lower than reporting rates of battered women generally in the United States, which
range between 53%® and 58%%.

Fear of being reported to the INS and of subsequent deportation is one of the most significant

factors preventing immigrant victims of domestic violence from seeking help from legal and social

 Martha L. Coulter & Kathryn Kuehnle, Police-Reporting Behavior and Victim-Police
Interactions as Reported by Women in a Domestic Violence Shelter 14 No. 12, JOURNAL OF
INTERPERSONAL VIOLENCE, 1290 (1999). Reporting rates for the general population of battered women in
the United States are 53%.

¢ CALLIE MARIE RENNISON & SARAH WELCHANS, U.S. DEP’T OF JUSTICE, INTIMATE PARTNER
'VIOLENCE 7 (2000). (Reporting a 58% reporting rate for battered women in the United States
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service systems.”® In many instances, U.S. immigration law formally ties the legal immigration
status of an immigrant wife to the citizenship status of legal immigration status of her spouse.?
Abusers of immigrant domestic violence victims actively use their power to control their wife’s and
children’s immigration status together with fears about and threats of deportation as tools to keep
their abused spouses and children from seeking help or from calling police to report the abuse.’!
It is important to keep in mind that many battered immigrant women come from countries
in which the police, the courts and the justice system can not be relied upon to protect battered
women.” In some instances, the country has no laws that make domestic violence a crime or that
offer protection to domestic violence victims. In other instances, a law exists, but it is not enforced
particularly against abusers who are politically connected, have served in the military or the police
force or who have sufficient economic means to avoid being held accountable.”’ Additionally, much

of the information an immigrant woman has about the U.S. legal system may come from her abuser.

% Mary Ann Dutton et al., Characteristics of Help-Seeking Behaviors, Resources and Service
Needs of Battered Immigrant Latinas: Legal and Policy Implications,7 No. 2 GEORGETOWN
JOURNAL ON POVERTY LAW & POLICY 245, 292-293 (2000).

# See e.g. INA section 204(a)(1) and 204(a)(2)(allowing citizens and lawful permanent residents
to file with INS to confer legal permanent residency on their spouse and children; 8 C.F.R.
214.2(f)(3)(spouses and children may follow student visa holders on F visas); INA Section
101(a)(13)(H)(spouses and children of temporary skilled workers on work visas H 1-B, H-2-A,
H-2-B, H-3 can receive H-4 visas); 8 U.S.C. 1101 (a)(13)(G) and (N)(spouses and children of
diplomats. In each of the above listed cases the spouse or parent with the visa or other legal
status has to choose to file for legal immigration status for their spouse or childrern.

* The legislative history of the Violence Against Women Act of 1994 found that “[m]any
immigrant women live trapped and isolated in violent homes, aftaid to turn to anyone for help.
They fear both continued abuse if they stay with their batterers and deportation if they attempt to
leave.” COMMITTEE ON THE JUDICIARY, REPORT ON THE VIOLENCE AGAINST WOMEN ACT TO
AccompANy HLR. 1133, HR. Rep. No. 395, 103d Cong., Ist Sess. 26-7 (1993). The legislative
history of the Violence Against Women Act of 2000 also underscores Congress’s ongoing
recognition of how immigration laws “may hinder or prevent battered immigrants from fleeing
domestic violence safely and prosecuting their abusers by allowing an abusive citizen or lawful
permanent resident to blackmail the abused spouse through threats related to the abuse d spouse’s
immigration status ... if the abused spouse sought to leave the abuser or report the abuse.
MANAGER’S STATEMENT AND SECTION-BY-SECTION SUMMARY OF THE VIOLENCE AGAINST
'WOMEN ACT OF 2000 Congressional Record — Senate October 11, 2000 at p. 10192 and 10195,
2 UNITED STATES COMMISSION ON CIVIL RIGHTS, RACIAL AND ETHNIC TENSIONS IN AMERICAN
COMMUNITIES: POVERTY, INEQUALITY AND DISCRIMINATION, VOLUME 1: THE MOUNT PLEASANT
REPORT 75 (1993).

27 Id.

Leslye E. Orloff, Inmigrant Women Program 27
NOW Legal Defense and Education Fund
202-326-0040



141

Without access to information about U.S. justice and social service system interventions that can
offer her protection and can hold her abuser accountable for his ctimes, the abuser’s immigration
related abuse can be very effective in keeping immigrant victims from seeking help, including
calling the police.?
3. Effect of Protection Orders

Of the battered immigrants in the survey who called the police for help, 37% had already
obtained a protection order. This is encouraging as it may show that once battered immigrants have
begun to take steps to protect themselves they are willing to take additional steps to help ensure
protection for themselves and their children. This finding provides another reason why battered
immigrants should be encouraged by advocates, attorneys and justice system personnel to obtain
protection orders in domestic violence cases. It also underscores how important it is that protection
orders and family courts are open to all persons who are victims of domestic violence crimes
committed in a state and/or who reside in a state without regard to the protection order applicant’s

immigration status.”

B. Police Response to Calls from Immigrant Victims

Police Did Not Treat Calls For Help From Battered Immigrants Seriously or
Appropriately

Latina victims of domestic violence reported that police responding to calls for help generally

#* For numerous case history examples of how abusers use threats of deportation to silence
victims that were submitted to Congress in conjunction with the Violence Against Women Act’s
of 1994 and 2000, see generally, Leslye Orloff, Jessica Cundari, Erica Esterbrook, New Dangers
for Battered Immigrants: The Untold Effects of the Demise of 245(i) (Ayuda, Washington, D.C.
1999); Robin L. Camp, Deeana Jang, Debbie Lee, Bill Tamayo, Leni Marin and Leslye Orloff,
Untold Stories: Cases Documenting Abuse by U.S, Citizens and Lawful Residents on Immigrant
Spouses. (Family Violence Prevention Fund, San Francisco, November 1993).

** Hanano v. Alassar, 2001 Va. Cir. LEXIS 169, at * 10 (Va. Cir. Ct. 2001).(The immigration
status of a legal or undocumented immigrant does not preclude them from formulating the
necessary intent to establish domicile or residency for purposes of divorce actions); See
generally, Howard A. Davidson. PART VII SPECIAL GROUPS: IMMIGRANT WOMEN AND
CHILDREN, The Impact of Domestic Violence on children: A Report to the President of the
AnglzricalingBar Association. American Bar Association Center on Children and the Law, October
1994, at 19.
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did not intervene effectively and did not follow either pro-arrest or mandatory arrest procedures that
were in place at the time that the survey was conducted. Although the police responded within fifteen
minutes to over half (54.4%) of the calls, the response time was in excess of an hour in 14% of the
cases.'"” Survey participants were asked questions about incidences in which they had placed calls
to the police for help during a domestic violence incident. Almost half (49.9%) of the battered
immigrants who reported that they had called the police for help had called for help on more than
one occasion. In response to the question about whom the police spoke to when they arrived on the
scene, 31% of the immigrant victims who called for help reported that when the police arrived they
spoke to othets on the scene instead of the victim herself, and in 11% of the cases police spoke only
to the abuser. This may be due in part to the fact that only 34% of officers communicated with the
victims in Spanish.

These communication problems are even more troubling in light of the fact that the vast
majority of battered immigrants who called the police (72.7%) reported making multiple calls for
problems related to domestic violence. Of the battered immigrant women who called the police,
93.8% were experiencing severe physical abuse and were more likely to have experienced previous
injuries. Immigrant women survey respondents also reported that they were experiencing abusive
incidents at frequent intervals. Over half were abused at least once a week. In addition, among the
battered immigrants who called the police, 98.1% experienced a history of criminal domestic
violence offences.

This research also found that in addition to having a history of severe and frequent physical
abuse (which often constituted criminal acts), 100% of the battered immigrant women who called
the police were injured at the time of the call. A large proportion (59.6%) of the battered immi grants

who called the police during a domestic violence incident reported that they had visible injuries

""" In the narrative response to the question about whether the battered immigrant felt that the
police had responded appropriately to her call for help one battered immigrant reported that she
had “called the police at 1:30 a.m. and they did not arriver until 7 a.m.”
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when police arrived. Of the women who called, 51.1% reported that other evidence of domestic
violence was present on the crime scene including torn clothing, property in disarray or the police
officer witnessed violence or threats. Disturbingly, 34.8% of these women reported that two or more
additional types of evidence were present. When the police arrived at the scene of the domestic
violence incidents reported by the women in this survey, 68.9% of the time at least one injury or
other form of crime scene evidence was present.

Despite the prevalence of physical evidence, crime scene evidence and the history of the
abuse (that with proper interviewing the police could have discovered), the arrest rate for abusers
when police responded to calls from the battered immigrants in the survey was only 28.6%. Further,
this arrest rate is even more troubling in light of the fact that 32.7% of the battered immigrants who
reported domestic violence to the police already had protection orders in place.

Police interventions need to be improved so that all battered women and battered immigrant
women get the response they need when calling the police for help during a domestic violence
incident. ‘When the police arrive as they did in the cases reported by women in the survey, see
evidence of domestic violence including visible injuries and fail to make an arrest or fail to get a
warrant for his arrest, their lack of action to punish the abuse sends a clear message to all involved.
The abuser of the battered immigrant learns that he can continue to abuse and the police will not stop
him and the victims learn that what the abuser has been telling her all along —that the police will not
help her — s the truth, and they will be less likely to contact the police again.'*? On the other hand,
when police see evidence of abuse and make arrest, victims feel “good because ...people have
helped” them.

IV.  Policy Implications, Service Provisions and Training Needs

Contrary to misperceptions, battered immigrant women are often willing to call the police
for help to stop incidences of domestic violence perpetrated against them. Willingness to call the

police is affected by immigration status, how long a battered immigrant has lived in the United

12 Orloff, Supra note at 36.
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States, the number of support persons she has been talking to, whether or not the violence is
beginning to affect her children, and whether she has obtained a protection order. There are many
steps that can be taken by police departments to counteract the obstacles that immigrant battered
women face in their ability to effectively use reporting to the police to curb, stop and/or try to escape
the intimate violence in their lives. Advocates and attorneys working with battered immigrant
women can play an important role supporting battered immigrant women’s efforts to involve police
in her case. They can also advocate for needed reforms in police practices, ideally as part of a
coordinated community response to domestic violence that reflects the needs battered immigrant
women.

A. Utilizing legal resources that protect immigrant battered women

Violence Against Women Act (VAWA) Protections

Until October of 2000, many battered immigrants who were in the United States on
temporary visas had no real immigration protection from their abuser’s power, control, abuse and
retaliation. The Violence Against Women Act of 1994 (VAWA 94)
% offered access to legal immigration status for battered immigrants abused by their U.S. citizen
or lawful permanent resident spouse or parent without the abuset’s knowledge ot control. The
Violence Against Women Act of 2000 (VAWA 2000)% recognized that despite VAWA’s 1994
protections, there were still many battered immigrants who were effectively cut off from many
resources within the justice and social services systems that they and their children needed to be

able to escape ongoing domestic violence.*® As a remedy for the plight of battered immigrants

% Subtitle G, Protections for Battered Immigrant Women and Children, Violence Against
‘Women Act in the Violence Crime Control and Law Enforcement act of 1994, Pub, Law 103-
322, 106 STAT 1953-1955 (September 13, 1994).

¢ The Violence Against Women Act of 2000, Pub. Law 106-386 (October 28, 2000).

* Leslye E. Orloff and Janice Kaguyutan, Offering a Helping Hand: Legal Protections for
Battered Immigrant Women: A History of Legislative Responses, Volume 10, Number 1, April
2002. American University Journal of Gender, Social Policy and the Law. While VAWA 1994
helped battered immigrants whose abusers were U.S. citizen or lawful permanent resident
spouses or parents, battered immigrants who were not married to their abusers, whose abusers
were undocumented or whose abusers had legal permission to live in the United States but who
were not lawful permanent residents could not prior to VAWA 2000 access domestic violence
related immigration relief. This last category included spouses and children of non-immigrant
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not provided protection by VAWA 1994, Congress expanded VAWA protection to offer, for the
first time, legal immigration options for battered immigrants without regard to the immigration
status of their abusers and without regard to whether the abuser is a husband or parent.®® VAWA
2000 created a non-immigrant crime victim visa (“U visa”) for immigrant crime victims who can
successfully demonstrate substantial physical or mental injury stemming from criminal activity.®
The U visa is offered so long as the victim i, is likely to be or has been willing to be help in a
criminal investigation or prosecution.” The victim must also obtain certification from a police
officer, prosecutor, judge or other federal, state or local authority investigating or prosecuting the
criminal activity” to be filed along with the victim’s self-petition. After three years, a crime
victim awarded a U visa can apply for lawful permanent residency if she can demonstrate that
she needs to remain in the United States for humanitarian reasons, for family unity or because
her presence is in the public interest.” With this new U-visa option, many more battered
immigrants can receive protection and safely access police protection without suffering
immigration consequences or risking deportation.

This research among battered immigrant women demonstrated that more than one fourth

of women surveyed contacted the police for help with domestic violence at least once. This

visa holders (e.g. students, diplomats, work visa recipients) who prior to VAWA 2000 retained
the full legal right to control the immigration status of their spouses and children. These spouses
and children could often only attain legal immigration status as a derivative of their sponsor
spouse or parents immigration visa.

“ Violence Against Women Act of 2000, Joint Managers Statement, Vol 146, No. 126
Congressional Record, 106" Congress Second Session, Wednesday October 11, 2000, S10192.
@ “[T]he criminal activity referred to . . . is that involving one or more of the following or any
similar activity in violation of Federal, State or local law: rape; torture; trafficking; incest;
domestic violence; sexual assault; abusive sexual contact; prostitution; sexual exploitation;
female genital mutilation; being held hostage; peonage; involuntary servitude; slave trade;
kidnapping; abduction; unlawful criminal restraint; false imprisonment; blackmail; extortion;
manslaughter; murder; felonious assault; witness tampering; obstruction of justice; perjury; or
attempt, conspiracy, or solicitation to commit any of the above mentioned crimes” INA Section
101(a)(15)(U)(iii); 8 U.S.C. 1101 (a)(15)(U)(ii).

™ H.R. 3244, 106th Cong. § 1513 (2000) (enacted) INA 101 (a)(15)(U) 8 US.C. 1101 (a)}15)(U).
7 INA Section 101(2)(15)U)(I)(I1I); 8 U.S.C. 1101 (a)(15)(U)(E)(II).

™ H.R. 3244 106th Cong. § 1513 (f) (2000) (enacted) INA § 245 (1) 8 U.S.C. 1255 (I).

Leslye E. Orloff, Immigrant Women Program 32
NOW Legal Defense and Education Fund
202-326-0040



146

contact indicates that not only that battered women’s advocates, legal services and pro bono
attorneys and immigration rights groups, but also police and other justice system personnel who
do in fact interact with battered immigrants need to learn about U visa protections. Each must
play an active role in identifying those immigrants who qualify for U visa and VAWA protection
and providing immigrant crime victims with information about options through which they can
attain legal immigration status. The police and those they work with, including prosecutors;
court house staff and judges, must be encouraged not only to identify victims who may qualify
for VAWA or the U visa, but further provide U visa applicants with the certification they need
from a government official so that immigrant crime victims can file for the U visa protections
Congress created for them. Such actions benefit both victims and society. They simultaneously
enhance protection for the victim and her children and at the same time strengthen the ability of
police, prosecutors, courts and the state to hold abuser of immigrant victims accountable for their
criminal actions.

B.  Developing Policies and Outreach Strategies That Build Upon Factors
That Encourage Battered Immigrant Women to Call the Police For Help

a, Breaking the silence

Isolation is a major control tactic used by abusive partners with their victims. It includes
such acts as prohibiting contact with family and friends, forbidding the abused woman to work or
attend school, and isolating her from her friends and family members and may include using
threatening or offensive behavior toward them. Through isolation, an abused woman is cut off
from important sources of social and tangible support that are essential to her efforts to escape,
avoid, or remain safe from abuse. Social support has been shown to be extremely important in
battered women’s efforts to gain assistance.

The battered immigrant women in this survey who reported calling the police for help in
a domestic violence incident were all persons who had spoken to two or more people about the
domestic violence prior to calling the police. Of all the women who had spoken to more than one

person about the abuse, 31.9% called the police for help. None of the women who reported
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never having spoken to anyone about the abuse called the police regarding domestic violence.
Importantly, it appears that the act of talking to others about the abuse was vital. The type of
response they received from the individuals with whom they spoke about the abuse, whether it
was supportive or non-supportive, did not influence whether women who spoke to one or more
persons about the abuse were willing to call the police for help.

A common stereotype exists that abused women who do not leave the relationship are not
trying to extricate themselves from the violence in their lives. This misconception is particularly
troubling since immigrant women in particular need to be able to access justice and social service
system assistance in order to counter violence without regard to whether or not they wish to separate
from their abusers. The culturally based barriers to leaving an abusive relationship reported by other

reseachers
97

were found to be extremely high for the battered immigrant Latinas in this survey population.
Comparing battered immigrants, who at the time of the survey were still living with their
abusers with those who were not, it was found that cultural norms and concerns about the role of
the woman as wife and mother in Latino families, a woman’s cultural and religious obligation to
keep the family together, and concerns about not having value in the community as a single
woman/mother were pervasive factors that kept battered immigrants from leaving their abusers.
In a previous analysis of data of this research study, we found that Latinas still residing with their
abusers reported higher rates of the following bartiers: fear of losing children (48.2%), a need to
keep the family together(41.2%), not wanting to separate children from their father (41.2%), the
perception that a good wife/mother does not leave (18.8%), and religion (18.8%).°* Concerns
about how a single woman would be treated by the community were also ranked higher for

battered women still with their abusers, including the fear of being alone, “no one would want

* Rachel Rodriguez, The Power of the Collective: Battered Immigrant Farmworker Women
Creating Safe Spaces, HEALTH CARE FOR WOMEN INTERNATIONAL 20, 417, 426 (1999).
% Dutton, Supra note 2, 276-279.
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me” and gossip. The other culturally related barrier that was higher among those still with their
abusers was the inability to speak English (25.9%).”

Despite these strong cultural disincentives to seeking help, the data showed that the vast
majority of the battered immigrants surveyed reported talking to one or more persons about the
abuse.’® For many battered women the first step in the help-seeking process is talking to people
about the abuse. Other methods by which women try to escape or avoid the abuse include calling
the police, obtaining a protection order, going to shelters, speaking with clergy, obtaining a
separation or divorce from the abuser, using children for protection, and complying with the
batterers urges.'”'

Studies have suggested that the most common way for a woman to receive help is
through a progression of these methods. Most women go from personal methods (talking with
the abuser), to informal (talking with a friend), to formal strategies (going to a shelter, clergy or
social services agency), to legal strategies.'” If they meet success at each of these steps, they
will be more confident about their chances and continue to take steps to end the violence. At the
same time, unsuccessful attempts such as calling the police for help and receiving a response that
does not take the violence seriously can undermine the battered woman’s efforts to take control
over her life and stop the violence. ' This survey’s findings about the connection between
battered women’s efforts to confide in othets about the abuse and her willingness to call the
police provides strong evidence that, contrary to prevailing stereotypes, battered immigrants do
take steps to bring an end to domestic violence even when they have not chosen to separate from
their abusers.

Since many women who are in violent relationships actively seek help either though

* Id.

w0 Id. at 266.

19" See, Mary Ann Dutton, EMPOWERING AND HEALING THE BATTERED WOMAN: A MODEL FOR
ASSESSMENT AND INTERVENTION 41 (1992).

12 1d.; See, Lee Bowker, Marital Rape: A Distinct Syndrome?, 64 SOCIAL CASEWORK: THE J. OF
CONTEMP. SOCIAL WORK 347-52 (1983).

1" See discussion, infra, regarding this survey’s findings that police were ‘handling calls for battered immigrants
appropriately and not taking the domestic violence reported by immigrant victims seriously.
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informal or formal methods, it is important that those persons they are most Likely to talk to are
educated about how to respond appropriately. The majority of battered immigrant women turn to
a female friend or female relative when they are ready to speak to someone about the abuse they
are experiencing.'™ Therefore, it is important to impart information about domestic violence,
laws and social services available to victims to all females in immigrant communities.

This information needs to be adapted and translated for use in diverse immigrant
populations. Battered women’s programs, police, and courts considering translating domestic
violence outreach materials for various immigrant populations should not merely hire translators
to translate existing materials developed for English-speaking, U.S. born battered women.
Rather, they should contract with community-based organizations that have experience serving
battered immigrants from various immigrant groups and have the organization’s experts adapt
and interpret the outreach materials. This approach will ensure that the resulting outreach
materials will be culturally competent and work most effectively in reaching the targeted groups
of immigrant victims."® Outreach and educational campaigns geared toward immigrant women
should be designed to reach both the victim and the women she turns to for help. When women

who are turned to for support are informed, they are better able to effectively aid the victim in

' Dutton, Supra note 2, at 259: A study on the effectiveness of protection orders made similar
findings with regard to battered women generally. National INSTITUTE FOR JUSTICE, U.S. DEP’T
OF JUSTICE, CIVIL PROTECTION ORDERS: VICTIMS’ VIEWS ON EFFECTIVENESS 2 (1998).

" Not all community-based organizations working in immigrant communities will be competent
to undertake this work. They must have a depth of experience working with domestic violence
victims from that immigrant community so that they can adapt materials to address specific
challenges that domestic violence victims from that cultural community face. To identify
community based organizations with expertise and cultural competency working on domestic
violence victims in particular imrhigrant communities seek a group that is a member of the
National Network to End Violence Against Immigrant Women. To identify an appropriate
organization contact one of the National Network’s co-coordinating organizations: The
Immigrant Women Program of NOW Legal Defense and Education Fund (202) 326-0040,
iwp@nowldef.org, the Family Violence Prevention Fund (415) 252-8900 x16, leni@endabuse.org. or
The National Immigration Project of the Nationa] Lawyer’s Guild gail@nationalimmierationproject.org,
Additionally, the Immigrant Women Program of NOW Legal Defense and Education Fund has
developed outreach materials providing an overview of legal rights for immigrant victims that
organizations can use to adapt for their use in their own communities. These materials can be
obtained by calling the number listed above.
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understanding that the violence is not her fault and to help her take appropriate steps to increase
the victim and her children’s safety including escaping the abuse.'® In order for police to best
help the victims, they should employ female officers mote often. Victims may be more likely to
open up to a woman officer just as they are more willing to talk to female friends and family
members,

Through community policing, officers can establish relationships with immigrants and
thus increase the chance that the victim or someone in whom she has confided will attempt to get
legal help. Community policing efforts need to be designed to specifically involve immigrant
community members. Departments may need to have separate meetings with various immigrant
communities to create an opportunity for community members to address issues important to
them. However, community policing in immigrant communities will only be effective in
addressing domestic violence issues if female membets of the community become actively
involved. Police will have difficulty reaching immigrant women if the community members
attending community-policing activities are predominately male. To address the problem of how
to reach female members of the immigrant community, police should collaborate with
community-based organizations that work with immigrant women and victims of domestic
violence.

Identifying and collaborating with community-based organizations serving battered
immigrant women has other advantages for the police. Professionals in these organizations can
work closely with police on individual cases by offering assistance with translation and offering
a place that police can bring immigrant victims for culturally competent services. Through such
collaborations, police can also receive specialized training about the various needs of immigrant
domestic violence victims and of immigrants, and thus will be better prepared to handle calls for
help from battered immigrant women. Police domestic violence units and programs that

collaborate with victim advocacy programs should work with victim advocacy groups to ensure

1% Dutton, supra note 50, at 282,
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that the services of these collaborations are accessible to immigrant victims. Ideally, bilingual,
bicultural advocates should be hired and interpreters with training in domestic violence should be
hired to assist with languages other than those spoken by police department personnel and victim
advocates.

The police can also take a leadership role in identifying other professionals who need to
learn about domestic violence and the dynamics of domestic violence in immigrant communities.
In their outreach efforts, police can involve professionals who come in contact with immigrant
women in their work. There are many professionals from whom battered immigrants seek
services that never identify domestic violence victims or make information about domestic
violence available to those who seek their professional services. These professionals along with
the police should receive training on domestic violence and should become part of outreach
efforts on the issue. The professional services that immigrant women seek mostly include:
immigration lawyers, maternal and child health care providers, child care and reproductive health
care providers, public benefits agencies from which they seek services for their children,
emergency medical services, and English classes.!”

Community based organizations and the police should work together to develop outreach
campaigns designed to educate battered immigrants and their support persons and ensure that
they can call the police without fear of being reported to the INS. These community education
campaigns should also include the distribution of educational materials to crime victims by the
police and community based organizations. These materials should be available in all relevant
languages, describe VAWA immigration relief and U visa protections, and contain referrals to
local agencies that can help immigrant victims. Additionally, police should be encouraged to
bring immigrant crime victims to community-based agencies that can offer them culturally
competent services.

b. Training Officers Not to Inquire Into the Immigration Status of Crime Victims

97 Id. at 286.
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Police departments must undertake a variety of activities to increase the likelihood that
battered immigrant victims of domestic violence will call the police for help. First and foremost,
they should identify the significant language minority and immigrant populations within the
community. Police should then develop collaborative working relationships with community-
based organizations, grassroots women’s groups and churches that serve the identified immigrant
community.

The next step is to address immigrant victim’s fears that police and other justice system
officials will repott them to the INS for deportation .Departments shouid train all officers to
refrain from asking the immigration status of victims who call the police for help. Officers must
be informed that there is no federal law that requires that state and local police inquire about the
immigration status of crime victims or witnesses. The training should explain current
immigration law requirements, clarify that no officer has an obligation to ask a crime victim
questions about immigration status or report to INS persons who may be undocumented, and
eliminate officer misunderstandings about reporting.

It is important to note that individual police and justice system personnel in some
jurisdictions have misconstrued provisions of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (IIRAIRA)” and have used that incorrect reading of the law to justify
an individual officer’s voluntary choice to ask battered immigrants and other immigrant crime
victims questions about their immigration status. There have been isolated incidents in which
police, prosecutors and judges have reported victims to the INS.™ If battered immigrants believe

that police will report them to the INS when they call for police protection from their abusers,

7 Illegal Immigration Reform and Immigration Responsibility Act of 1996, pub. L. No. 104-208,
110 stat, 3009, 8 U.S.C. § 1101 et. Seq. (Supp. I 1996) [hereinafter IRAIRA].

™ Leslye E. Orloff et al., Ensuring that Battered Immigrants who Seek Help from the Justice
System are not Reported to the INS, in SOMEWHERE TO TURN: MAKING DOMESTIC VIOLENCE
SERVICES ACCESSIBLE TO BATTERED IMMIGRANT WOMEN: A “How T0” MANUAL FOR BATTER D
Y&;(g)g;EN’s ADVOCATES AND SERVICES PROVIDERS, 279 (Leslye E. Orloff and Rachel Little, eds.,
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women and children will continue to endure ongoing abuse rather than call for help and their
abusers’ crimes will go unpunished. Such a confusion and fear is bound to increase among
immigrant women in light of the prevailing post-September 11th conditions of Homeland
Security.

Much confusion about reporting stems from common misunderstandings about particular
provisions of IIRAIRA that became law in 1996. [IRAIRA preserved and expanded protections
for battered immigrants that had been included in VAWA 1994, However, IRAIRA contained
many revisions to the immigration law that were intended to be harmful to immigrants in
general. One such provision was designed to outlaw sanctuary city ordinances under which local
jurisdictions mandated that their employees not inquire into the immigration status of persons
who came into contact with city government. Section 287(g)(10) of the Immigration and
Nationality Act (INA) was amended by IIRAIRA to require that all jurisdictions allow any
officer or state government worker who chooses to do so to communicate with INS regarding the
immigration status of any individual.” This section also allows any state employee to choose to
voluntarily cooperate with INS in identification, apptehension, detention and removal of any
persons not lawfully present in the United States.”

Some police officers, prosecutors and judges have misinterpreted section 287(g) (10) of
the INA to justify their decision to inquire about the immigration status of crime victims. Some
go so far as to argue that inquiries into immigration status of crime victims are mandatory.”
From the face of the statute, this is untrue. Local law enforcement does have not authority to

enforce the civil provisions of immigration law.?! There are some instances in which a local, state

* INA Section 287(2)(10)(A).

* INA Section 287(g)(10)(B).

™ Orloff, Supra note 74, at 282.

** Gonzales v. Peoria, 722 F.2d 468, 476-477 (9th Cir. 1983). But see U.S. v. Santana-Garcia,
264 F.3d 1188, 1193-1194 (10th Cir. 2001), where the court held that state law enforcement
officers have general authority to investigate and make arrests for violations of federal
immigration law. However, the court did not consider the distinction between civil and eriminal
provisions of the INA and all of the authorities upon which it relied involved arrests for criminal
immigration violations. Santana-Garcia should not be read as having decided state and local
police have the authority to enforce civil provisions of immigration law because the court did not
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or federal law enforcement officer would be required, under federal law, to ask questions about
immigration status. Perpetrators arrested by law enforcement officers for drug-related offenses
must be referred to the INS if the officer has reason to believe that the perpetrator may not be
lawfully residing in the United States.” The Anti-Terrorism and Effective Death Penatly Act of
1996 provides state and local police, if authorized by state or local law, with limited authority to
arrest non-citizens in the U.S. when the non-citizen is present illegally and has previously been
convicted of a felony and was deported or left the U.S. after such a conviction.’ The only other
instance in which state officials can be required to seek information about the immigration status
of persons they encounter and then report such information to the INS is if the state has a
contract with the U.S. Attorney General to carry out immigration investigations.” As of the
writing of this article, the only jurisdiction in which local law enforcement officers have been
deputized to enforce the civil provisions of immigration law is Florida, »

No police officer or justice system official is required, as matter of law, to inquire into the
immigration status of crime victims who turn to the system for help. When individual officers
choose to inquire into the immigration status of crime victims, they are essentially deciding that
volunteering to help the INS is more important to them than bringing criminals to justice.
Officers who adopt this approach undermine community relations between the police department
and immigrant communities and encourage the commission of crimes against immigrant victims.
This approach can and has led to the deportation of battered immigrant victims who qualified for
legal immigration status under VAWA, but who were deported without ever being informed of

that right or being given an opportunity to prove their eligibility.

adequately analyze that issue.

* INA Section 287(d).

32 The police officer must obtain confirmation from INS of the status of such individual and may
keep the individual in custody only as long as necessary for INS to take the person into federal
custody for removal. AEDPA §439, 8 U.S.C. 1252(c) (1996).

™ INA. Section 287(g)(1)-(9).

* Even in Flotida only 35 officers have been designated and have received the required training
to be are legally empowered to act as INS officials. See Memorandum of Understanding between
the State of Florida and the U.S. Attorney General signed July 2, 2002, pp.1 and 4.
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The results of this survey underscore that police departments and other justice system
officials must take active steps to counter perceptions that immigrant victims cannot safely turn to
the police for help without risk of being reported to the INS. To counter these perceptions, police
departments should train their officers not to inquire into the immigration status of crime victims.
3% The training should explain in detail how voluntary reporting by individual officers
undermines immigrant community trust in the police and will discourage immigrant crime
victims from calling the police. Police departments should also meet with domestic violence
service providers and groups providing legal and social services to the immigrant community to
publicly explain that police officers have been trained not to ask questions about the immigration

status of victims.

Conclusion

Survey results among Latina immigrant battered women provide important information
for advocates, attorneys and law enforcement officials about battered immigrant women. Despite
the fact that they must overcome significant challenges to do so, many battered immigrant
women are willing to call the police for help to curb domestic violence. One of the most
significant factors affecting their willingness to call a battered immigrant woman’s own
immigration status and her fear of deportation if she contacts law enforcement officials. Those
who had stable immigration status called the police more often than those who did not. Yet,
despite this finding, this group of Latina women regardless of their immigration status, still

called the police less often than the general population of battered women.

* At least one jurisdiction has gone one step further. Seattle, Washington has passed and
ordinance which states as follows: “Not withstanding Seattle Municipal Code Section 4.18.010,
unless otherwise required by law or by court order, no Seattle City officer or employee shall
inquire into the immigration status of any person, or engage in activities designed to ascertain
immigration status of any person.” There is an exception for cases in which the “officer has
reasonable suspicion to believe : (1) has previously been deported from the United States; (2) is
again present in the United States; and I s committing or has committed a felony criminal law
violation.” This in large part to enhance protection for battered immigrants and other immigrant
crime victims. Seattle Municipal Code Section 4.18
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In addition to the immigration status, the women’s willingness to call the police was
influenced by the type, level, and frequency of violence they experienced. Women who
experienced more severe forms of abuse, who endured injuries and who experienced more
frequent incidents of violence were more willing to call the police for help. If a battered
immigrant woman'’s children witnessed the violence, she was significantly more likely to call the
police for help. Finally, a key finding in the survey was that without regard to the severity of the
violence, no battered immigrants reported called the police for help unless they had previously
spoken to someone else about the domestic violence. The persons immigrant women chose to
talk to about the abuse were almost always other women. This finding underscores the
importance of communicating to women in immigrant comnunities that immigrant women can
and should call the police for help when they or a friend of theirs has been a victim of domestic
violence, sexual assault or trafficking. If immigrant women learn from police behavior in their
communities that calling the police means that they will be reported to INS, it will have a
chilling effect on immigrant victim calls for assistance and it will become virtually impossible to
prosecute abusers, traffickers and sexual assault perpetrators if their victims are non-citizens.

These findings have clear public policy and training implications. It is extremely
important law enforcement personnel to increase their knowledge about the avenues for legal
immigration status currently open to battered immigrants and other immigrant crime victims,
including VAWA self-petitioning, VAWA cancellation, the T visa for trafficking victims and the
U visa for immigrant crime victims. Police officers should actively participate in providing
information and referrals to immigrant victims and providing certifications and documentation
that will assist immigrant victims in obtaining legal immigration status. These efforts will both |
enhance safety to victims and further law enforcement efforts to hold perpetrators of crimes
against immigrant victims accountable.

Further, as a matter of public policy supported by this Congress, law enforcement officers

should not be inquiring into the immigration status of crime victims who call the police for help.
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Encouraging police to report crime victims to INS rather than encouraging police to arrest and
prosecute abusers of immigrant victims will deter immigrant victims from calling the police for
help out of fear of their own deportation and abusers and perpetrators will be free to continue

their abuse and to endanger other members of the community at large.
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September 16, 2003

Dear Member of Congress:

We, the undersigned, urge you to oppose the Clear Law Enforcement for Criminal
Alien Removal (CLEAR) Act, H.R. 2671, introduced by Representative Charles Nor-
wood (R-9th/GA). Despite its title and the rhetoric surrounding it, this bill would
have dangerous consequences for public safety.

We agree that our criminal laws need to be enforced in order to make our streets
and communities safe. State and local police are currently authorized to enforce
criminal laws, regardless of the immigration status of the perpetrator of the crime.
They are also authorized to notify federal immigration agents about foreign nation-
als who have committed crimes. This authority is fully consistent with the public
safety role of police. However, the CLEAR Act would force police to investigate and
enforce federal civil immigration laws-for example, staying past the expiration date
of a temporary visa is a civil immigration law violation. Asking local police to en-
force civil laws would actually have a detrimental effect on crime solving and pre-
vention. Newcomers and native-born residents alike, who are victims or witnesses
of crime, would be less likely to approach local law enforcement for fear of exposing
themselves or their immigrant family members to deportation.

We have grave concerns about several provisions of this bill, and ask you to con-
sider the following:

State and local police are not equipped to enforce federal civil immigration laws.
Federal immigration agents undergo an intensive 17-week training course in immi-
gration law before they begin duty. The immigration code is among the most com-
plex bodies of law, even in comparison to the tax code. It is infeasible to adequately
train 600,000 state and local police officers in immigration law enforcement. And
at a time of severe budget crises, when local police departments are simultaneously
laying off staff and responding to new homeland security mandates, tacking on such
a wide body of federal laws to enforce would simply overwhelm these agencies.

If newcomers and their families view local police as immigration agents, they will
be discouraged from reporting crimes or serving as witnesses. It was no surprise that
the Department of Justice’s similar effort last year (to give local police the authority
to enforce civil immigration laws) was denounced by scores of local police depart-
ments. Police attribute plummeting crime rates over the last decade or so to the
“community policing” philosophy, where local police work to gain the trust and con-
fidence of the residents they are charged with protecting. Enactment of the CLEAR
Act would undermine the efforts-and successes-of local police, as word that they are
now immigration agents will spread like wildfire in newcomer communities. Imme-
diately, more immigrants and U.S. citizens with immigrant family members would
decline to come forward to report crimes, fires, and other hazards, simply because
they know that their immigration status or that of their family members would
come under new scrutiny. When immigrants and their family members are scared
to report crimes and suspicious activity, crimes go unsolved and the safety of the
entire community is compromised.

As organizations that work with immigrants on a regular basis, we can point to
countless examples of the chilling effect this bill would have on crime reporting. For
example, immigrant victims of domestic violence are often told by their batterers
that if they report the abuse to authorities, they will be deported. This forces vic-
tims to decide between two nightmares: remaining with their abuser, or potentially
facing separation from their children and leaving them at the mercy of the batterer.
The decision to report abuse is already difficult enough. Fear of immigration con-
sequences on the part of the victim should never be a factor. Sadly, though, this
is often the case. In fact, we know of situations in which the victim’s immigration
status has indeed come under scrutiny, either by the local police investigating the
situation or the judge adjudicating a protective order. When other domestic abuse
victims see their friends and relatives in deportation proceedings because they
sought help from authorities, the message is clear: do not report the crime or you
will face even harsher consequences.

This problem is not limited to domestic violence cases. Other examples show how
criminals are not apprehended when immigrants begin to fear contact with local po-
lice, and stop reporting crimes or information. A Pakistani immigrant from Brook-
lyn, NY was stabbed in the foyer of his building in January 2003.1 To avoid having
to make a police report (because he was undocumented and feared the con-
sequences), he told paramedics that he had stabbed himself. In Manhattan, a Mexi-
can teenager was raped, but was afraid to report it to police because of her own

1Margie McHugh, Executive Director of the New York Immigration Coalition, testimony be-
fore the Governmental Operations Committee and the Subcommittee on Immigration, New York
City Council, May 5, 2003.
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undocumented status.2 And in Clearwater, FL, the murder of an immigrant mother
and her child may go unsolved because residents with clues or information of inter-
est to local police are afraid to come forward.? These are isolated examples of what
would quickly become an epidemic, should the CLEAR Act pass.

In addition to the public safety concerns posed by this bill, it practically ensures
the likelihood of civil rights abuses and wrongful arrests. There are nearly eleven
million naturalized U.S. citizens, and more than twenty-five million native-born
Americans of Latin American and Asian descent. Citizens are not required to carry
proof of citizenship with them. Yet some police officers, vested with the authority
proposed in the CLEAR Act, would inevitably stop and question people of certain
ethnic backgrounds, who speak foreign languages, or who have accents-leading to
violations of the rights of U.S. citizens and legal residents whose only offense is “ap-
pearing foreign.” Anticipating this, the bill purports to grant immunity from civil
lawsuits for officers who enforce immigration laws. Such immunity is contrary to ef-
forts to eradicate racial profiling from U.S. law enforcement, and it will not stop in-
evitable costly and lengthy litigation. Finally, wrongful arrests are likely as the bill
requires that the notoriously bad data maintained by the federal immigration serv-
ice be dumped into the National Crime Information Center database. This presents
an administrative nightmare for state and local police, and again wastes precious
resources at a time they can ill afford it.

If passed, the CLEAR Act would make state and local law enforcement officers’
jobs nearly impossible, and would bring us further from, not closer to, the goal we
all share of making our communities safer. We urge you to oppose it.

Sincerely,
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2Tbid.
3Tampa Tribue, “Police Appeal For Clues In Slaying Of Mom, Son,” Natashia Gregoire, July
22, 2003.



160

Service Employees International Union (SEIU), AFL-CIO, CLC
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Face to Face
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A PHONY ‘FREEDOM RIDE’, By KRIS W. KOBACH

October 1, 2003—THE “Immigrant Workers Freedom Ride” descends on Wash-
ington today in what participants claim is a civil-rights protest like the original
Freedom Ride of 1961. They insist that illegal aliens in America today face “injus-
tices” akin to those faced by African-Americans in the segregation era. Not only is
their analogy absurd, their proposals are ill-conceived.

The analogy is an affront to those who suffered true injustice prior to the passage
of civil rights laws in the 1960s. Illegal immigrants are not law-abiding citizens
whose constitutional rights are under siege due to racial animus. Rather, they are
foreign nationals who have violated our laws - laws that apply to all non-citizens,
regardless of race.

And what they’re demanding are not rights at all, but the privilege of being above
the rule of law.

Their top demand is for an amnesty to legalize most of the more than 8 million
illegal aliens already in the United States.

That would make a mockery of our immigration laws - sending the message that
they’re mere guidelines, not to be taken seriously because Congress is likely to
waive them at any time. Worse, it would reward those who have broken the law
- while double-crossing the more than 4 million aliens who are respecting it by wait-
ing patiently to enter the United States legally.

Moreover, an amnesty for illegal aliens is not just a pardon for past offenses - it
also gives legal status for the future. This is like telling a bank robber that he’s
not1 just getting immunity from prosecution, but he can also keep the money he
stole.

Finally, amnesties don’t solve the problem of illegal immigration. They make it
worse: Every amnesty of the past two decades has engendered another surge of ille-
gal immigration. Aliens flooded across the border - some expecting that another am-
nesty would soon follow, others intent on falsely claiming that they were eligible for
the latest amnesty. (After the 1986 amnesty, the INS identified a whopping 398,000
cases of fraud.)

Past amnesties have also aided terrorists. Mahmud Abouhalima, a leader of the
1993 World Trade Center bombing, was legalized under the 1986 amnesty (via a
provision for seasonal agricultural workers, though he was a New York cabdriver).
This let him travel abroad and return to America, including trips to Pakistan and
Afghanistan for terrorist training.

The activists also demand that the delays for immigration benefits be shortened.
No question: These are too long. Despite improvements since President Bush took
office, an application to reunite a husband and wife still averages nearly two years
to process. Reuniting parents with children takes more than three years.

But this points to a problem with their first demand: Amnesty for millions of
illegals would increase the delays for those who obey the law.

All amnesties require case-by-case interviews and documentation to review each
applicant’s eligibility. Short of an unlikely infusion of tens of billions of dollars into
the process, and the hiring of thousands of new federal immigration officers (which
would take years), a massive new amnesty would vastly increase delays across the
board.

The third item on the activists’ shopping list is driver’s licenses for illegal aliens
- a problem for law enforcement and national security.

The driver’s license is the basic identity document in American society. Present
one, and no further questions are asked. On our northern border, it’s an effective
substitute for a U.S. passport.

Making licenses available to illegal aliens entails a huge loss of security. States
that let illegals acquire driver’s licenses must necessarily reduce the level of docu-
mentation they require (something recently proposed in the New York state Assem-
bly). Those lax standards make it easier for criminals to create false identities
backed up by the imprimatur of a driver’s license.

Worse, the driver’s license becomes a useful tool for terrorists. Virginia issued li-
censes to eight of the 9/11 terrorists - which they likely used to board the airplanes
on that fateful day. Since it is plainly a matter of national security in the post-9/
11 era, Congress should consider stripping highway funds from states that do grant
drivers’ licenses to illegals.

The 9/11 killers exploited numerous weakness in the enforcement of our immigra-
tion laws. We have since corrected many of those vulnerabilities, but others remain.
And the “Freedom Ride” activists’ agenda would undo many of the gains.

Legal, orderly immigration is a positive force that has invigorated our country,
our culture, and our economy for centuries. But there is no justification for illegal
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immigration. For an even greater force lies at the core of America’s heritage and
success - the rule of law.

Kris W. Kobach, a law professor at the University of Missouri-Kansas City, served
as counsel to Attorney General John Ashcroft in 2001-2003. He is now running for
the U.S. Congress in the 3rd District of Kansas.
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WRITTEN TESTIMONY OF GROVER NORQUIST, PRESIDENT OF AMERICAN FOR TAX
REFORM.

Chairman Hostettler and other members of this committee, thank you for the op-
portunity to address you regarding H.R. 2671, the Clear Law Enforcement for
Criminal Alien Removal (CLEAR) Act.

My name is Grover Norquist and I am president Americans For Tax Reform
(ATR), a non-partisan, not-for-profit non-partisan coalition of taxpayers and tax-
payer groups who oppose all federal and state tax increases. I submit my comments
to you today in strong opposition to forcing state and local law enforcement to en-
force federal immigration laws.

In April 2002, the Justice Department attempted to force state and local police
into enforcing civil immigration laws. This proposal was met by a firestorm of oppo-
sition from state and local law enforcement, elected officials, and other organizations
over fears that if the policy became law, it will set a dangerous precedent with re-
gard to the authority of state and local law enforcement agencies to enforce civil vio-
lations of many federal laws. Fortunately, the Department of Justice listened to the
expressed concerns and backed off of their original proposal.

Despite the Justice Department’s decision not to implement this policy, Rep-
resentative Charles Norwood (R-GA) introduced the Clear Law Enforcement for
Criminal Alien Removal (CLEAR) Act (H.R. 2671) in the House on July 9, 2003. The
legislation forces state and local law enforcement personnel to enforce federal immi-
gration laws. Furthermore, it starts the United States on a path towards estab-
lishing a National Police Force.

I will outline the taxpayer’s concerns with this proposal, and explain our opposi-
}ion to the expansion of federal law enforcement duties to state and local police
orces.

H.R. 2671 legislates the legal authority of police to enforce federal civil immigra-
tion laws (currently state and local police may only enforce criminal immigration
laws, except in very specific circumstances), and requires them to either do so or
lose certain federal funds. The bill further encourages police participation by award-
ing them assets seized from undocumented immigrants, permitting them to seek
funds from the federal government for failure to pick up undocumented immigrants,
and granting them limited immunity from lawsuits.

The bill also mandates the entry of civil immigration information into the Na-
tional Crime Information Center (NCIC) database (a database of wanted persons
maintained by the FBI for local law enforcement use). By inputting potentially mil-
lions of names of people with civil immigration law violations in the NCIC, this bill
proposes a sweeping expansion of the scope of NCIC, and severely undermines its
manageability.

I will now explain several of the concerns that myself and members of the Center-
Right Coalition have with the CLEAR Act and the implications passage and enact-
ment of the law will have on local law enforcement. I addition, I would like to sub-
mit a letter signed by myself, Former Member of Congress Bob Barr, and David
Keene, President of the American Conservative Union.

Expansion of Federal Immigration Responsibilities Harms Local Law Enforce-
ment’s Efforts to Enhance National Security

National security experts and state and local law enforcement agree that good in-
telligence and strong relationships are the keys to keeping our nation and streets
safe. Mechanisms already exist in current law to foster cooperation between local
law enforcement and federal agents when these types of partner ships are required
partnerships are required.

For example, in 1996, Congress amended the Immigration and Nationality Act to
provide an appropriate forum for state and federal cooperation in the enforcement
of federal immigration laws. Congress authorized the Attorney General to enter into
a written agreement with a state or local, government under which local law en-
forcement officers could perform the functions of an immigration officer. These
agreements would require that the local police officers receive appropriate training
in federal immigration law, and that they perform these functions under the super-
vision of the Attorney General. Operating under this statute, the Attorney General
can work with local authorities under conditions that ensure proper training and
that preserve the exclusive authority of the federal government over immigration
matters.

NEW JOB DUTIES INCREASE THE BURDEN ON STATE AND LOCAL LAW
ENFORCEMENT

The number one priority of local police is ensuring public safety. Crime solving
and prevention should not take a back seat to immigration law enforcement or any
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other federal mandate. Adding immigration law enforcement to the job duties of
local law enforcement diverts much-needed resources, and is at cross-purposes with
their main goal: ensuring the safety and security of the communities they have
pledged to serve.

Because of the complexity and nuances involved, immigration law enforcement is
an expensive proposition. It requires extensive training of agents unfamiliar with
federal immigration law.

The responsibilities of state and local police have increased immensely after the
September 11th terrorist attacks, and they simply do not have extra time on their
hands to take on what is rightly a federal duty. Federal immigration law is even
more complex that the U.S. tax code, and enforcement of such should remain with
the federal agents trained in these matters. Forcing state and local law enforcement
agencies to enforce federal immigration laws will make police’s primary job-inves-
tigating, solving, and preventing real crimes-even harder.

UNDERMINES STATE AND LOCAL GOVERNMENTS

Expanding the responsibilities of federal immigration officers onto state and local
police forces runs roughshod over state and local governments. The federal govern-
ment uses threats of decreased or eliminated federal funding in order to force local
governments into participating in this program. Many state and local government
bodies have passed laws and city council ordinances, preventing the deputization of
local police as immigration agents.

Since September 11th, resolutions and laws prohibiting civil immigration law en-
forcement by state and local police have passed in over twenty localities. These local
governments understand that, even with the challenges of waging an international
war on terrorism, turning police into immigration agents is not the solution to fixing
our current immigration problem.

FORCING IMMIGRATION LAW ENFORCEMENT DUTIES ONTO STATE AND LOCAL
PoLICE Is UNNEEDED AND UNNECESSARY LAW-MAKING

As I mentioned earlier, mechanisms already exist within current law to foster co-
operation between local law enforcement and federal immigration agents. Several
states and localities have entered into memorandums of understanding (MOUs)
with the federal government, to confer civil immigration law enforcement powers on
their local officers. These MOUs encourage important safeguards, including the
training of local agents in immigration law. An MOU is currently in place in Flor-
ida, and others are being negotiated around the country. Congress should not over-
ride these safeguards by allowing any local police officer in the nation to enforce
civil immigration laws, with no training or safeguards in place.

It is important to note that local police already have the right and duty to enforce
criminal law-this includes criminal immigration law violations and other crimes
committed by foreign nationals. Legislation is simply not needed in order to confer
these powers upon state and local law enforcement. State and local police are also
currently authorized to notify federal immigration agents about arrests of foreign
nationals for crimes they have (or are suspected of having) committed. This ability
is fully consistent with the public safety role of police.

CONCLUSION

It is unrealistic to ask local police to take on the variety of specialized law en-
forcement functions currently the responsibility of the federal government. The leg-
islation that has been introduced places an unmanageable burden on local law en-
forcement by forcing state and local governments to pay their police forces to do the
jobs of federal law enforcement agencies, raising questions, by the way, of the fed-
eral Anti-Deficiency Act.

In order to ensure that state and local law enforcement agencies comply the fed-
eral government uses financial incentives and penalties to force them to take on the
responsibilities of federal immigration personnel. In fact, the legislation introduced
in the House of Representatives will discontinue federal funding to states and local-
ities if they do not implement statutes explicitly authorizing their law enforcement
to enforce immigration laws within two years after the bill’s enactment.

Passage of this legislation will represent a dramatic shift that is likely to damage
local law enforcement, while raising troubling new questions about the intersection
of local law enforcement and federal law.

I along with members of the Center-Right Coalition support the efforts of Con-
gress and this Administration to fight terrorism at home and abroad. However, Con-
gress should not implement sweeping and unnecessary policy changes that place us



173

on the path towards creating a Federal Police Force, and which clearly violate prin-
ciples of federalism on which our Republic was founded and would cost taxpayers
large sums of money to implement or will the program will become an unfunded
mandate.

Thank you for the opportunity to submit my testimony.

September 22, 2003

The Honorable George W. Bush
President, United States of America
The White House

1600 Pennsylvania Avenue
Washington, D.C. 20500

Dear Mr. President:

We are writing to express our concern over the July 9, 2003 introduction of H.R.
2671, the Clear Law Enforcement for Criminal Alien Removal Act, or CLEAR Act
of 2003. The legislation forces state and local law enforcement personnel to enforce
federal immigration laws. It starts the United States on a path towards establishing
a National Police Force.

In the wake of the terrorist attacks on September 11th, 2001 and in the name
of Homeland Security, some Members in Congress are attempting to force local law
enforcement agencies to enforce federal immigration laws. To do this, however,
these Members are taking the position that state and local law enforcement agen-
cies have the power and perhaps even an obligation to seek out and to apprehend
those who violate federal civil as well as criminal laws.

We are convinced that should the CLEAR Act become law, it will set a dangerous
precedent with regard to the authority of state and local law enforcement agencies
to enforce civil violations of many federal laws. If, as this bill requires, local police
enforce our immigration laws, the next logical step is to require them to seek out
and apprehend those who violate any and all federal laws. This would lead to the
nationalization of local law enforcement.

This is not just bad policy, it is not really needed. Mechanisms already exist to
foster federal-local law enforcement cooperation.

For example, in 1996, Congress amended the Immigration and Nationality Act to
provide an appropriate forum for state and federal cooperation in the enforcement
of federal immigration laws. Congress authorized the Attorney General to enter into
a written agreement with a state or local, government under which local law en-
forcement officers could perform the functions of an immigration officer. These
agreements would require that the local police officers receive appropriate training
in federal immigration law, and that they perform these functions under the super-
vision of the Attorney General. Operating under this statute, the Attorney General
can work with local authorities under conditions that ensure proper training and
that preserve the exclusive authority of the federal government over immigration
matters.

The CLEAR Act will also place an unmanageable burden on local law enforcement
by forcing state and local governments to pay their police forces to do the jobs of
federal law enforcement agencies, raising questions, by the way, of the federal Anti-
Deficiency Act. Furthermore, in order to ensure that state and local law enforcement
agencies comply with the CLEAR Act, the bill includes several financial incentives
and penalties for failing to do so. In fact, the legislation will discontinue federal
funding to states and localities if they do not implement statutes explicitly author-
izing their law enforcement to enforce immigration laws within two years after the
bill’s enactment.

We believe that the CLEAR Act represents a dramatic shift which is likely to
damage local law enforcement, while raising troubling new questions about the
intersection of local law enforcement and federal law. We support the efforts of Con-
gress and this Administration to fight terrorism at home and abroad. However, Con-
gress should not implement sweeping and unnecessary policy changes that place us
on the path towards creating a Federal Police Force, and which clearly violate prin-
ciples of federalism on which our Republic was founded.

Sincerely,

Grover Norquist

President, Americans for Tax Reform
David Keene

President, American Conservative Union
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The Honorable Bob Barr
Former Member of Congress
American Conservative Union Foundation

cc: The Honorable Charlie Norwood
U.S. House of Representatives
U.S. Senate

BORDER

EDWARD NELSON
CHAIRMAN

September 15, 2003

TO: Jennie Derge
FR: Ron Pearson
RE: Support of HR. 2671

The legislation introduced by Representative Norwood (HLR. 2671) piving state and local
law enforcement agencies the authority to detain illegal aliens and criminals within the course of
their customary duty is something that we avidly support.

In fact, U.S. Border Control sent thousands of postcards all over the country urging
people to come out in support of this legislation. They in turn sent postcards that we provided to
their Representatives requesting them to cosponsor the bill. A copy of the postcards that were
sent is attached to this memo.

Our action informed the people of the problem and what they could do about it. They
realized that they could make a difference by informing their Representatives of their support for
this legislation.

We're glad to see that so many Representatives cosponsored Congressman Norwood's
bill. We hope that our efforts aided in this outcome, and we will continue our efforts to obtain
more cosponsors for the bill.

If you have any questions or comments, please contact me at (202) 547-7177.
Thank you.

re. Suite. 1070, Mclean, Virgiki 22102 « Tel: (703).356-6567
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June 25, 2003

The Honorable Charles Norwood
House of Representatives
Washington, DC 20515

Dear Mr. Norwood:

I am most grateful that you are about to introduce comprehensive immigration
reform legislation. There is a disconnect between federal, state, and local efforts to
curb illegal immigration. Your bill, The Homeland Security Enhancement Act of
2003, jointly introduced with Sen. Jeff Sessions, will remedy much of this problem.
1 am pleased that this bill:

® Affirms the right of states and local governments to catch and detain illegal aliens
and ultimately offers financial incentives for doing so.

®Confirms what we always knew, that illegal aliens are criminals — all of whom
can be subjected to civil and/or criminal penalties and have their assets forfeited.

®Provides for half of funds obtained through civil penalties and forfeitures to go to
the state or local agency that apprehends an illegal alien and compensates state and
local agencies for detention costs associated with holding illegal aliens after capture.

®Mandates free exchange of illegal alien enforcement information between federal,
state, and local authorities.

®Provides that manuals be developed and funds be appropriated for training state
and local officials to identify, arrest, detain, and remove illegal aliens.

I can assure you that you have the support of our organization in this effort and that
we will assist you in any way we can.

incerely,

an Hueter, President
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The Honorable Charlie Norwood
United States House of Representatives
2452 Rayburn House Office Building
Washington, DC 20515

Dear Representative Norwood:

Tam writing on behalf of the 22,000 members of the National Sheriffs’ Association (NSA)
to support your legisiation to increase the funding authorization for the State Criminal
Alien Assistance Program (SCAAP). Sheriffs across the nation rely upon this vital
program.

Like you, we are concerned that the SCAAP program has been historically under funded.
That is why we welcome your legislation to increase the authorized amount to $1 billion
annuaily. As you know, sheriffs rely upon SCAAP funds to reimburse part of the costs of
keeping criminal aliens in county jail. However, the program funding has not kept pace
with the actual expenses of housing criminal aliens in jail. This gap in funding has left
local law enforcement with an incredible financial burden.

Furthermore, NSA supports provisions in your bill to affirm the ability of state and local
law enforcement to investigate, apprehend, detain or remove aliens in the United States in
the enforcement of immigration law. Enforcement of immigration law is primarily a
federal responsibility; however, in certain circumstances, federal law enforcement is unable
to respond to a call for assistance placed by local law enforcement regarding an alleged
immigration violation. In most cases, the alien is released because the jurisdiction of the
local law enforcement official is questionable. Passage of this legislation will settle the
question of jurisdiction by codifying and affirming local law enforcement’s ability, when
properly trained, to enforce immigration law. This will prevent the release of criminal
aliens into society and keep communities safer.

Thank you for your hard work on this issue and we look forward to working with you to
ensure that this measure becomes law.

Charies B. Meeks Sincerely,
Director Emeritus

Richard M. Weintraub

SA General Counsel

Washington, D.C. Wayne V. Gay
Sharlff Dwight E. Radclift President
NSA Corporate Representative
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Resolution

2003-3

SUPPORT THE STATE CRIMINAL ALIEN ASSISTANCE PROGRAM
WHEREAS,  the enforcement of the immigration laws is primarily a federal responsibility; and

‘WHEREAS,  criminal aliens are often held in county jails under the jurisdiction of the Office of
Sheriff: and

WHEREAS,  the Department of Justice has advised that local law enforcement has the inherent ability
to enforce immigration laws; and

WHEREAS,  the federal government has a financial responsibility regarding the housing of criminal
aliens in county jails; and

WHEREAS,  the State Criminal Alien Assistance Program (SCAAP) was created by Congress to
reimburse the costs of incarceration of criminal aliens; and

‘WHEREAS, the SCAAP program has historically been under funded; now

THEREFORE BE IT RESOLVED, that the National Sheriffs' Association supports funding SCAAP ata
level appropriate to meet the actual needs; and

BE IT FURTHER RESOLVED, that the National Sheriffs' Association supports the ability of sheriffs to
enforce immigration laws in the absence of federal law enforcement. -

BEIT FURTHER RESOLVED, that the National Sheriffs' Association supports modifications to the
SCAAP program 16 allow pre-trial and charged ifimates to qualify under the program for
reimbursement regardless of disposition and verdict of the trial. o

Reported by the Legislative Affairs Committee :

Reported by, the*Accreditation and.Detentions Comtnittee -
Adopted by the National Sheriffs' Association

e June23, 2003,
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11 June 2003

The Honorable Charlie Norwood
2452 Rayburn House Office Building
Washington, DC 20515

Dear Congressman Norwood,

The Southern States Benevolent Police Association is proud to endorse the
Homeland Security Enhancement Act. Thanks to your teadership, this biii wiii
close some of the gaping loopholes that presently éxist. It gives the police
component of first responders a solid ability to do their part in homeland security:

Fighting the war on crime and terrorism is a daunting task. Having our hands
tied behind our backs by misinformation about what laws we can enforce is
crippling our ability to secure our communities.

The Homeland Security Enhancement Act not only clarifies legal autherity, but
also builds upon the existing inherent authority that states and local jurisdictions
already have as sovereign entities. It also puts information in the hands of the
cop on the beat, builds upon the current means of information sharing, and
promotes two-way information flow, which is crucial to good law enforcement.
Further, the bill provides resources to help cover the costs of detention,
processing, and transportation that fall heavily upon state and local taxpayers.

The bill's key underlying principles are respect for federalism, prometing the rule
of law, holding individuals who break the law accountable for their actions, and
promoting the maximum flexibility and creativity in addressing particular
challenges to ensuring homeland security that may face a specific location in the
maost common-sense, practical manner possible.

The Southern States Benevolent Police Association is very pleased to support
the Homeland Security Enhancement Act. We congratutate you for taking the
initiative to fix the problems this bill is aimed at, and look forward to working
closely with you to ensure its enactment into law.

Sincerely,

H.G.."Bill" Thompson

The Voice of Law:Enforcement Officers
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12500 WEST 87TH STREET PARKWAY
LENEXA, KANSAS 86215
OFFICE « 913/477-7300
FAX » 913/888-8690

%P Oy

ELLEN T. HANSON ¢ CHIEF OF POLICE

August 26, 2003

Congressman Dennis Moore
431 Cannon House Office Building
Washington, DC 20515

-
Dear C?gfe/ssman Moore,W

The City of Lenexa and the Lenexa Police Department have made a commitment
in recent years to build a good wotking relationship befween police employees
and members of the minrity cormunity.“AS the minority population has grown in
Lenexa we have worked at.learning and understanding cultural differences to
better service their needs. Progress has been made and we continue to direct
resources to this important issue.

With that in mind, recent legislation, the Clear Law Enforcement for Criminal
Alien Removal Act of 2003 (CLEAR) causes us considerable concern. This
Act would require local law enforcement officers to assume responsibilities
presently handled by INS and would add the enforcement of civil immigration
laws to iong list of current responsibilities. This Act poses several areas of
concern and could negatively impact Lenexa in the following ways.

e We are, like many jurisdictions across the country, short on resources and
manpower and struggling to meet our citizen's service demands. This
mandate will magnify that problem and force us to make cuts in other
areas to comply with the CLEAR Act.

¢ We are not trained in immigration law and to reach a satisfactory leve! of
proficiency would require both time and money, both of which are at a
premium.
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¢ It would appear on the surface that this act could be construed to contain
components of racial profiling. This agency and law enforcement in
general have worked diligently over the last few years to assure citizens
that racial profiling is not tolerated in professional law enforcement
agencies. This piece of legislation could damage the credibility we have
worked so hard to establish.

s The most troubling aspect of this act is that it could cause members of
certain groups to not report crimes or come forward with information
about crimes for fear of being deported. The level of public safety we
should detiver to these groups as well as the trust we are attempting to
establish in our community could be severely damaged by the CLEAR
Act.

We would ask you to oppose the CLEAR Act and ask you to urge others to vote
in a similar manner. Thank you for your attention to this matter.

SW

Ellen T. Hanson
Chief of Police
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$ A F E H OME
SUPPORT FOR SURVIVORS OF DOMESTIC VIOLENCE :

Representative Dennis Moore
431 Camnon House Office Building
Washington, D.C. 20515

September 15, 2003

Re:  H.R. 2671, “Clear Law Enforcement for Criminal Alien Removal Act of 2003”
(“CLEAR Act™'

Dear Dennis,

‘We, the undersigned advocates for immigrant survivors of domestic violence, sexual assault,
trafficking and other crimes, are alarmed by recently introduced legislation that would deputize
local police to enforce federal immigration law. The “CLEAR Act” will further endanger
already vulnerable immigrant populations, particularly battered immigrant women and their
children, who will be afraid to report abuse and seek help for fear of the immigration
consequences. The CLEAR Act will also seriously undercut the comprehensive scheme of
federal protections for these victims that has been painstakingly erected by the Violence Against
Women Act of 1994 ("VAWA") and its successors. Through these humanitarian measures,
Congress has repeatedly expressed its commitment to ensuring battered immigrant women’s
access to police protection, We urge you to work to defeat this bill so that the victims on whose
behalf Congress has unequivocally acted to date will not be silenced.

Battered immigrant women and children often face special problems when they try to escape
abuse. The isolation that battered immigrants already experience due to language difficulties or
cultural differences is turned to cruel advantage by their abusers, who feed them misinformation
about the legal system and their rights. If they call the police, these victims fear that they, or the
abusers on whom they or their children may rely for supPort, will be turned over to the
Department of Homeland Security (DHS) and deported.® Many also fear they will lose custody
of their children to their abusive husband if they are depoﬂed.3 Abusers may themselves report
their victims to the DHS in retaliation for contacting law enforcement, or threaten to do so.

! Introduced July 9, 2003 by Representatives Norwood (R-GA), Hart (R-PA), Deal (R-GA), and Boyd (D-FL).

* “Asurvey conducted by Ayuda in 1993 noted that 83% of the battered immigrants interviewed did not contact law
enforcement about the abuse. In many cases, this was directly related to their fear of deportation.” Leslye Orloff
and Rachel Little, Ensuring that Battered Immigrants Who Seek Help from the Justice System are not Reported to
the INS, in Somewhere to Turn: Making Domestic Violence Services Accessible to Battered Immigrant Women 278,
279 (1999).

* Orloff and Little at 280-281,
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Even for women whose immigration status is stable, this threat can be an effective means for
abusers to exert their control.

To overcome these barriers, Congress passed the Violence Against Women Act of 1994
(“VAWA?) and the Trafficking Victims and Violence Protection Act of 2000 (“VAWA 1I7).
These Acts intend that non-citizens who are married to U.S. citizens or legal permanent residents
and are victims of violence need not fear deportation if they report the abuse to law enforcement.
Battered women in this position may also petition DHS on their own behalf, rather than
derivatively through their partners, for legal immigration status.” VAWA II expanded VAWA
protections and improved battered immigrant access to public assistance. Significantly, VAWA
1T also created two new visa categories that provide relief to immigrant victims of crimes and
trafficking who cooperate with local law enforcement in the investigation or prosecution of the
crime: the “T” visa and the “U” visa, These visas are meant to ensure that undocumented
victims of erime who have suffered substantial physical or emotional injury are not further
victimized by harsh immigration consequences.® Collectively, the provisions of VAWA and
VAWA I seek to encourage immigrant victims to report crimes without fear of deportation.

The CLEAR Act would eviscerate the public policy interests of VAWA and VAWA 11 and erase
hard-won gains by law enforcement of the trust of immigrant communities.” Already, our
colleagues across the country have witnessed the damage that opportunistic batterers can do in
the current anti-immigrant environment. In a number of recent cases, even women whose self-
petitions under VAWA have been approved have nonetheless been deported, and many others
are fighting deportation, because the wheels set in motion by batterers who report them to the
authorities have moved more swiftly than those offering them the relief and protection to which
they are legally entitled.

By causing law enforcement’s focus to revert from the victim's safety to the victim’s
immigration status, the CLEAR Act would only exacerbate this disturbing trend. The “chilling
effect” that the CLEAR Act will have on the reporting of crime by immigrant victims and
witnesses will be immediate and severe. Domestic violence victims will once more be forced to
make an impossible choice between deportation - and the abrupt separation from their children
that this may entail —and continued abuse. The CLEAR Act thus effectively enhances the power
of the batterer and strengthens the weapons in his arsenal.

*A woman who is married to a U.S. citizen or legal permanent resident is entitled to derivative immigration status by
being included in the petition of her spouse or fiancé. Where domestic violence is an issue, it is overwhelmingly the
case that the abuser will exclude his victim from his own petition, or threaten to have her removed once added, in
order to reinforce his dominance.

* In passing VAWA, Congress recognized that immigration laws had actually fostered the abuse of many immigrant
women by placing their ability to gain permanent lawful immigration status in the complete control of their abuser —
their U.S. citizen or legal permanent resident spouse. H.R. Rep. No. 395, 103d Cong,, 1* Sess., 26 (1993), 26-27.

® HR. Conf. Rep. No. 939, 106™ Cong., 2" Sess., 72 (2000).
7 Walt Laramie, Supervisor of DHS’ Vermont Service Center’s VAWA. Unit, has estimated that the apptications for

relief of over 25,000 immigrant women have been approved since the passage of VAWA. Walt Laramie, address,
Five State Summit, Minneapolis, Minnesota, 28-31 July, 2003.
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At the same time, the CLEAR Act will also tie our hands as service providers who seek to act in
our clients’ best interests. Through our programs, we daily come into contact with women who
fear for their lives from abusive partners. Drawing up a “safety plan” — how to escape a violent
situation, what friends might offer shelter, and most importantly, where to turn for help from the
authorities — is therefore an integral part of the services we provide. If the CLEAR Act is
allowed to put battered women’s immigration status before their safety, how then can we
responsibly counsel them to “call the police” or “seek a restraining order” when deportation may
result, bringing with it its own set of serious risks to their security? Given that police are among
the “first responders™ to 911 calls, battered immigrant women may also be afraid to seek urgently
needed medical attention after a beating, let alone to call for immediately needed police
intervention during a beating.

As the cases above demonstrate, there are compelling reasons why only specifically trained
immigration officers with in-depth knowledge of the relevant law should ever inquire into the
legal status of immigrant crime victims. The highly complex and sensitive nature of the relief
afforded immigrant crime victims under VAWA and its successors demands a sophisticated
understanding of the law if its purpose is to be realized. Recognizing this, DHS maintains a
specialized “VAWA Unit” that currently processes and adjudicates all such applications.

Yet at a time when greater expertise is necessary to give full effect to VAWA’s promise, police
under the CLEAR Act will be permitted to operate in ignorance of the special immigration laws
impacting abused women. The typical DHS enforcement agent undergoes extensive training
lasting several weeks. It is impractical to expect that local police will commit more than a
fraction of this time to learning the intricacies of immigration law. And pursuant to the CLEAR
Act, though the Attorney General and DHS Secretary must make training about how to enforce
U.S. immigration law as available as possible, this training is not required before state and local
police can begin to enforce immigration law.® The CLEAR Act’s failure to appreciate the
complexity of immigration law will have disastrous consequences for immigrant crime victims
who will be confronted by poorly informed law enforcement officers charged with an aggressive
anti-immigrant mandate.

Finally, the CLEAR Act also works at cross-purposes to long-standing policies on community
policing developed by thoughtful law enforcement agencies across the country. Inquiries into
the immigration status of victims and witnesses significantly erode immigrant community
cooperation with the police and confidence in the judiciary, and can only result in less safe
communities for us all. For victims of domestic violence this practice can be lethal, driving a
vietim who has finally turned to the police or the courts for protection back into an increasingly
violent home.

Your vocal opposition to the CLEAR Act is critically needed. Thank you for your attention to
this important matter.
Sincerely,
Sh}rpn Katz
i te 2 X e

Executive Director -~~~

® HR. 2671 “Clear Law Enforcement for Ctiminal Alien Removal Act of 2003 )’ §109.
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Cice of tha Police Commissionsr

1 Scheoeder Plozo, Boston, MA 02120-2014

September 30, 2003
Senator Edward M. Kennedy
2400 JFK Federal Building
Boston, MA 02203
Dear Senator Kennedy:
Iam 3 about a7 underway in the House of Repmséumﬁvcs that would

have state and {ocal police enforce civil immigretion laws.

1 cantinue 1o take sexioualy the threat of terrorism in our post $/11 world, and support
efforte that will mitigate that threat. In fact, the Boston Police Departinent is working
bard to casurc we are as prepared as possibla to prevent and respond 1o a terrorist
incident. Many of sur offorts are being mads hip with our ity,
including law enf and other gov t private and non-profit
organizations, and the peaple of Beston.

In recent years, we have made great progress at the Roston Police Deparunent in our
efforts 10 preyent crime nd redues faar. Our success is due in Jarge part to our sbility to
partoer with the communities we serve,' Naw, it is-my fear that the CLEAR Act will
impair those partnerships.

The Boston Polios Doparnnent, as well as state and loca) police departments sctoss the
nation have worked diligently to-gain the tmst of immigrant residents and convince them
that it is safe 1o cotact and Work with police. By tursing all police afficers into
immigration agents, the CLEAR Act will discaurage immigrants from coming forwand 1o
report crimes and suspicions activity, making our streets less safe a5 2 result.

I asK that yeu contiave your efforts to do all that is possible to protect us from the threat
of 1erroriam, but alse make swo that pelice depart can irme to maintain streng
refationshipa with the diverse commmunities they serve. Thank you for your attention to

thix important matter.

VARS
Police Commissioner
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CITY OF NEWARK, CALIFORNIA

37101 Newark Boulsvard « Newark, Callfomia 94560-3788 « (610) 793-1400 » FAX (510) 794-2308
September 17, 2003

The Honorable Pete Stark
United States Representative
239 Cannon Building
Washington, DC 20510

Dear Representative Stark:

Lam writing this letter to urge you to oppose the Clear Law Enforcement for Criminal Alien Removal
(CLEAR) Act, H.R. 2671, introduced by Representative Charles Norwood (R-9th/GA).

As you are aware, the State of California has a large population of both of legal and illegal immigrants.
Polics agencies in California have worked very hard over the years to gain the confidence of their diverse
population. We deal with immigrants from all over the world, many who are steeped in beliefs and
practices that alicnate them from law enforcement. We have worked long and hard to gain their trust.

The CLEAR Act would require state and local police to enforce civil immigration laws, or lose federal
funds ked to reimt them for detaining criminal lawbreakers, This bill would also expand the
scope of the National Crime Infc ion Center database, which is 1 in routine situations b;
police to identify wanted criminals, to inctude individuals solely based upon their immigration status.

Currently, local law enforcement authorities already provide cooperation and assistance to federal
authorities on immigration matters in the context of persons in custody for violations of state and local
laws. This bill, however, would require police to atrest and detain persons based upon suspected or
alleged violations of civil immigration laws, thereby diverting state and local law enforcement agencies
from enforcing state criminal laws.

By tuming police into immigration agents, all of our agency’s efforts to gain the trust of immigrants —
both legal and illegal - would be undermined as immi would be di d from coming forward
to report crimes and suspicious activity. .

The California Police Chiefs Association in an April 10, 2002, letter to the United State Department of
Justice stated, “It is the strong opinion of the California Police Chiefs Association leadership that in order
for local and state law enforcement organizations to continue to be effective partners with their
communities, it is imperative that they not be placed in the role of detaining and arresting individuals
based solely on a change in their immigration status.”

If passed, the CLEAR Act would make state and local law enforcement officers’ job nearly impossible
and move us further from the goal we all share of making our communities safer. 1 strong urge you to
oppose this bill.

Sincere|

ELS
Chief of Police

& recyciad paper web sits; W newark o emait watimaster Grewark org
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F. James Sensenbrenner, Jr. Equal Justice Fellow

United States House of Representatives
Committee on the Judiciary

2138 Rayburn HOB RECEIVED

Washington, D.C. 20515

0CT 2 2 2003
RE: OPPOSE CLEAR ACT . .
Immigration and Claims
Dear Chairman Sensenbrenner:
The National Centes-for-Leshian Rights; (' NCLP”) that.you oppose. H.R.:2671, the “Clear:Law

Enforcement for Criminal Alien Removal Act of 2003, k) (“The CLEAR Act”), introduced on July 9, 200
by Representative Charles Norwood (R-Georgia). NCLR is a national legal resource center with a pri
commitment. to advaneing. the.rights and .safety of -lasbians. and their: families through a program of
lmgauon public policy advocacy, free legal advice and ling, and public ed:

The CLEAR Act poses many dangers to the efficiency of our criminal justice system by dramatically
increasing the number of immigrants in detention, creating harmful consequences for public safety and
home]a.rid sec'urity, and treading on core provisions of our Constitution.

The CLEAR Act criminalizes many immigration violations that are now civil in nature. Channeling
millions more individuals through the criminal justice and immigration detention system would easily
overwhelm the system and tax payers. Sadly, criminals are not the target, but individuals with minor
paperwork violations such as murlsts and students who may have dropped a class. This detention also
separates families unjustly

In the CLEAR Act, the féderal govemment is askmg statés to divert their already scarce law enforcement
resources away from traditional crinie fighting, so they can become immigration agents. Immigration law is
complex and officers require substantial training before being able to perform their duties. The CLEAR Act
will substantially increase thie burden on local departments as well as officers. The creation of the National
Crime Information Center (NCIC) will be corrupted from its original intent and purpose of the NCIC away
from finding violent cnmmals by adding immigrants with minor violations in it. In addition, the CLEAR
Act will hamper blished by police departments. These relations are key to fighting
crime and terrorism in the U.S.

The CLEAR Act violates core constitutional principles by mixing federal and state rights and issues. In
addition, individuals can be detained for up to a week and a half before the Department of Homeland
Security is informed of the detention. The CLEAR Act also has the potential of becoming a tool of racial
profiling, in violation of the Fourth Amendment.

NCLR believes the CLEAR: Act is bad public policy, particulatly because so many state and local police
have indicated that enforcing civit immigration laws actually undermines their ability to enhance public
safety. If we are really concerned about keeping criminals off the street, we should not ask state and local
governments to malke this trade-off.

Marta Donayre
Public Educatlon Director '

20 L s
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Christian Coalition of America

October 22, 2003

Rep ive James S brenner
Chairman, House Judiciary Commitiee
2138 Rayburn House Office Bujlding
Washington D.C., 20515

Dear Chairman Sensenbrenner,

Christian Coalition of America strongly supports the bill, H.R. 2671, the “Clear Law
Enforcement for criminal Alien Removal Act™ which now has 106 co-sponsors. Thank you for
holding the hearing this month on this legislation, and 1 request that our letter be included in the
official record.

The American people arc sick and tired of millions of iHegal aliens coming across our borders
taking advantages of this country’s privileges and benefits and moving ahcad in the line of
millions of others around the world who are waiting to come legally into this country. We how
have some 4-5 million illegal criminal aliens. We need to take advantage of the over 700,000
state and local police and let them be a part of our homeland security. And the CLEAR, Act will
do just that. Congress has the responsibility to protect our borders.

This bill will empower these statc and local police officers to take action when they come across
illegal criminal aliens, The CLEAR Act will delineate what thesc officers can and cannot do.
Included in this bill are the resources necded to detain, transport and process these aliens whom
these Jocal and state police officers apprehend. There ate no unfunded mandates in this bill. It
respects states’ rights. No new government burcaucracies ars created.

Christian Coalition of Ametica wants to see Congress pass this commonsense conservative piece
of legislation during the 108" Congress. We need to scc our nation’s borders protected and
passing the CLEAR Act will go a long way to doing just that.

Sincerely,

ibena Combs

President:
Christian Coalition of America

499 South Capital Street SW » Suite 615 « Washingion, DC 20003 » (202} 479-6900
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Publications Store Two Years After 9/11, Report Sounds Timely

Features Warning: To Defend U.S. Borders, Attack U.S.

Email Sign Up Bureaucracy

Jobs & Internships (Alexandria, VA) -- As Americans pause to ponder their nation's

Links security on the second anniversary of 9/11 this week, a study
— from the National Taxpayers Union Foundation (NTUF) is

providing a timely warning: the Department of Homeland

Security's (DHS's) inherited problems of transforming the U.S.

Search: ’ border control bureaucracy could stilt be helping terrorists even
<% as they are harming taxpayers.

Advanced Search . . .
"The Department of Homeland Security must re-dedicate itself

to operating under different guidelines from the agencies it
replaced, or Americans may not see the maximum return on
their considerable investment of tax dollars,” NTUF President
John Berthoud cautioned. "Like investors examining a mutual
fund prospectus, taxpayers evaluating DHS's border policy
initiatives are all too familiar with the phrase, past performance
does not guarantee future results.”

Berthoud has reason to be concerned about the progress of
DHS's reforms, specifically in the area of illegal immigration.
Although DHS took over the Immigration and Naturalization
Service (INS) earlier this year, little has changed. In fact, while
Berthoud agrees that the "Bush Administration and DHS have
enormous challenges ahead," he contends that "protecting the
nation's borders may be as vital to America's fiscal stability as
its national security." For example, numerous reports from the
General Accounting Office and federal Inspector General offices
have linked billions of dollars in law enforcement, prison, health
care, Earned Income Credit, and other fiscal burdens to
problems of illegai immigration.

The study, authored by NTUF Associate Policy Analyst Jim
Tyrell, offers remedies for DHS:

» Collaborate with law enforcement on the local, state, and

federal levels that are monitoring or assisting in the
apprehension of illegal immigrants. This will help stabilize

http://www.ntu.org/news_room/press_releases/P0309ntuf_pp_144.php3 10/27/2003
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immigration, reduce border security concerns, and lessen
the administrative cost burdens on taxpayers.

Work more aggressively to root out fraudulent benefit
payments to illegal immigrants who often make
disproportionate use of federal health, safety, and
income support programs. This should include
permanently prohibiting acceptance of the abuse-prone
"Matricula Consular" card as valid identification in the
U.S., which has helped to qualify immigrants for many
tax-funded programs.

Follow the mandates of laws passed in 1996 and 2001,
which require the federal government, and DHS in
particular, to fully fund, develop, and integrate the Exit-
Entry System for tracking and smoothly processing
immigrants.

Berthoud admits that some of these measures fell short when
the INS attempted them, but "remembering past failures is the
first step to future success. For border security, that future
must be counted in weeks and months, not years. Illegal
immigration has cost American taxpayers far too much for far
too long."

NTUF is the research arm of the 350,000-member National
Taxpayers Union, a nonpartisan citizen organization founded in
1969. Note: NTUF Policy Paper 144, Borderline Infraction:
Unsafe Borders, Complacent Government?, is available online
at www.ntu.org.

-30-

Sand This Page

Click Here for NTUF Policy Paper 144

©2002 National Taxpayers Union & NTUF. All rights reserved.
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Borderline Infraction:
Unsafe Borders, Complacent Government?

NTUF Policy Paper 144

By Jim Tyrell
September 9, 2003

Charlene Posey, a Border Patrol agent assigned to Operation Rio Grande in the
early 1990s said, “I’'m getting paid good money to sit here and not do my job. I think it’s
important for (taxpayers) to know how their money is being spent.” The agent’s opinion
is not uncommon; many agents, and taxpayers, along the Southwest border feel the same
way.

Although there are many differences of opinion over the proper level of
immigration, the system that monitors immigration to the United States is clearly ailing.
The economy remains weak and homeland security is threatened due to poor law
enforcement, external advocacy groups, and pure administrative apathy along the
Southwest border, which is one of the most vulnerable points of entry into the United
States. At a time when our color-coded terrorist threat indicator fluctuates between
yellow — “elevated” and orange — “high,” perhaps, while the U.S. scrutinizes the potential
threats of foreign countries, we should also look at our current policies at home.

On November 25, 2002, President George W. Bush signed legislation: to establish
a Department of Homeland Security (DHS) with the intent of strengthening our nation’s
security, part of which includes the legacy of the Immigration and Naturalization Service
(INS). On March 1, 2003, the agency once charged with immigration services and
enforcement responsibilities was divided into three distinct bureaus under DHS,
including the Bureau of Citizenship and Immigration Services (BCIS), the Bureau of
Customs and Border Protection (BCBP), and the Bureau of Immigration and Customs
Enforcement (BICE). Each bureau, with its own mission and management, faces unique
challenges in addressing old INS problems and new homeland security concerns.

In February, the Inspector General of the Department of Justice released a report
indicating that INS continued to be largely unsuccessful at removing aliens who are not
detained (only 13 percent of non-detained aliens with final removal orders, and only three
percent of non-detained aliens who were seeking asylum).?

In the first government report on illegal immigration issued since 1996, the INS

announced that there were about 7 million illegal aliens living in the U.S. in 2000, an
increase of about 300,000 illegal immigrants annually.®

108 North Atfred Street %. Alexandria, Virginia 22314 X Telephone 703-883-5700 . Fax 703-683-5722 % www.ntu.org X ntuéntu.org
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More troubling is that, according to the Center for Immigration Studies (CIS),
about 80,000 of the illegal aliens entering the U.S. from 1996 to 2000 were from
countries now considered to be a threat to national security. Although, by law, residents
of those countries must now register with immigration services before entering the U.S.,
it is well known that most illegal aliens initially enter the U.S. legally and overstay their
visas. The chance that undocumented, illegal aliens from “terror watch” countries are
roaming throughout the U.S. is fearfully high.

The INS report also indicated that Mexico is the largest source of illegal
immigration into the U.S. The estimated illegal alien population from Mexico increased
from about two million in 1990 to 4.8 million in January 2000, and has increased its
“share” of all immigrants entering the U.S. illegally from less than 60 percent to nearly
70 perceut.‘ Also, as indicated by a recent Central Intelligence Agency (CIA) estimate,
300,000 people, who are not Mexicans, illegally cross the southern border every yeau'.5

Nearly as staggering is the number of bills introduced in Congress after the events
of September 117, 2001 to better monitor and account for overstayed visas. There were
over 180 pieces of legislation directly or indirectly related to immigrants, immigration
control, or immigration enforcement. Three pieces of legislation in particular ulti
became law, and are intended to fight terrorism, monitor immigration, and help secure the
borders:

Aviation and Transportation Security Act - S.1447 (PL 107-71)
Enhanced Border Security and Visa Reform Act of 2001 - S.1424 (PL 107-
173)

USA PATRIOT Act of 2001 - HLR.3162 (PL 107-56)

Together, the above legistation has an accumulated cost of over $9 billion over the
next five years. This cost may seem unnecessarily high. However, after a General
Accounting Office (GAO) investigative probe of the country’s ports of entry found that
“in every instance, our border was penetrated,”™ some may say such a price is necessary.
Of course, spending reductions in other low-priority programs could easily offset these
costs.

To test security of our borders, GAO investigators used fake identifications to enter
the U.S., which led Senator Charles E. Grassley (R-IA) to note the similarity between
immigrants sneaking across our borders and college students slipping past bouncers.
‘What good is a continuous state of alert if thousands of people are crossing our borders
and checkpoints undetected everyday?

A Blind Eye for Illegals
Border security operations such as Operation Blockade, initiated in 1993 in El
Paso, Texas, and Operation Gatekeeper in San Diego, California in 1994, were successful

in the fact that they logged a record 1.6 million arrests by 1999 at chaotic and often
dangerous points of entry. However, the operations also failed, by effectively causing

Borderline Infraction: Unsafe Borders, Complacent Government? 2
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thousands of illegal immigrants to funnel into the harsh deserts and peaceful ranching
communities of Arizona.

Each operation called for agents to guard specific high-volume areas where
migrants were known to cross in large groups, rather than the traditional tactics of routine
patrolling throughout the entire region. However, immigrants eventually adapted to the
new strategy and began to shift their efforts toward the Arizona ranching communities
and deserts. Although the migrants shifted, the border agents did not, due to
administrative restraints. Agency managers were still satisfied with the number of arrests
and “effective” means of deterrence.

Scott Avery, President of the Border Patrol union in the area, said, “I thought we
were supposed to keep people from entering the country, not just somewhere else.”
Agents were left to pass the time by drinking coffee, or listening to the radio. Because
management was content with the success of deterring migrants in one area, agents were
essentially paid to knowingly allow illegal immigrants to enter elsewhere.

The results of these administrative decisions are felt throughout Arizona and the
Southwest border today. Illegal immigrants swarm into ranching communities such as
Douglas, Arizona, leaving ranchers with broken fences, stolen property, and gates left
open, allowing cattle to run free. As a media investigation reported, “One rancher
estimates that the costs of constant repairs have run into the tens of thousands of
dollars.” The masses of migrants also leave bottles of water, soiled diapers, human feces,
and trash spread throughout citizens’ property.

Taxpayers Defend Against Illegals

The problems occurring in towns such as Douglas have become so difficult that
some ranchers have taken action into their own hands. Ranchers, trying to defend their
land, homes, and families, round up migrants and hold them until Border Patrol agents
come to take them away.

Citizens along the border, including Chris Simcox, a former kindergarten teacher,
have taken it upon themselves to form militias. Simcox, who organized the 600-member
Tombstone Militia stated, “It’s a monumental disgrace that our government is letting the
American people down, turning us into the expendable casualties of the war on
terrorism.”™

Ranchers and citizen militia groups often face prosecution from state and local
officials for defending their homes and lives. Lawyers for advocacy groups and the
Mexican government “demand that the ranchers be prosecuted for false arrests,
kidnapping, intimidation, criminal assault, violation of civil rights, in short anything
lawyers can come up with to advance their clients’ interests.”' One rancher states, “The
only rights that have been violated are those of American citizens whose privacy,
property, and nation are being invaded from Mexico.”'? In the words of Representative
Raul Grijalva (D-AZ), “We have a failed border policy.”"

3 National Taxpayers Union Foundation
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Free Medical Care for Illegals

Border Patrol agents also allow Mexican ambulances and private cars to cross the
border unchecked when carrying critically ill Mexican citizens, or at least what appear to
be eritically ill Mexican citizens.'* The issue of diseased, injured, and uninsured
Mexicans crossing the border unscathed to receive medical care from American hospitals
has been costing taxpayers for years. It’s an unspoken agreement between the Mexican
and American governments that anybody on the border can come and get treated in an
American hospital, paid for by taxpayers, because most of the patients don’t have the
money.

The American Hospital Association's annual survey found that Southwest border
county hospitals reported uncompensated care totaling nearly $832 million in 2000.
Statistical modeling determined that $190 million, or 25 percent, of these costs resulted
from emergency medical treatment provided to migrants.'®

Table 1. Federal Emergency Health Services Allotment to the Top Twelve States
with Illegal Immigrants
[Estimated Number of |% Distribution of
Und d d "
anking|State Immigrants Immigrants |Allotment
1 California 12,000,000 45.34% $11,335,298
2 Texas 700,000 15.87% 53,967,564
3 INew York (540,000 12.24% $3,060,530
‘4 [Florida 350,000 7.93% $1,983,677
15 ilinois 200,000 6.57% $1,643,618
6 ew Jersey  |135,000 3.06% $765,133
7 |Arizona 115,000 2.61% $651,780
8 [Massachusetts [35,000 1.93% $481,750
o |Virginia 155,000 1.25% $311,721
10 [Washington |52,000 1.18% 1$294,718
11 Colorado 45,000 1.02% $255,044
12 [Maryland 144,000 1.00% $249,377
[TOTAL 4,411,000 100.00% $25,000,000
[Source: Center for Medicaid and State Operations, Health Care Financing Administration.

According to the Emergency Medical Treatment and Active Labor Act, hospitals
must treat anyone who shows up for care, despite the fact they may be an illegal alien and
a threat to national security. No wonder an Arizona spaper concluded, “Hospitals in
Mexico are pointing the ambulances north when they discover a patient can’t pay for
service and has no insurance.”"’

Bordertine Infraction: Unsafe Borders, Complacent Government? 4
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Senators Jon Kyl (R-AZ) and John McCain (R-AZ) have sponsored legislation to
reimburse hospitals along the border by as much as $1.45 billion annually. Senator Kyl
has acknowledged the federal government has not been willing to provide financial
support to health care providers along the border to pay for federally mandated treatrnent
of illegal aliens.'® Secretary of Health Tommy Thompson has also indicated he will ask
Congress for $25 million for border health initiatives.'® Although some officials have
made steps toward easing the burden on some public services along the border, others are
supporting programs that will add to the influx of illegals.

Advocacy Groups for Hllegals

Humane Borders is one of the leading civilian organizations aiding the efforts of
illegal immigrants trying to enter the U.S., in tum increasing the frustrations of
victimized ranchers and citizens. Humane Borders is a Tucson-based humanitarian
group, organized in June of 2001 in response an incident involving 14 migrants who died
of dehydration in the Arizona desert (trying to smuggle themselves across). The group’s
efforts primarily consist of setting up water stations at various points throughout the
Arizona desert, but experts conclude “its real intent is to force the federal government to
ease restrictions on immigration,”™

Humane Borders also had a critical role in leading the public outcry over recent
migrant deaths. The group made several unsuccessful attempts to have the U.S. Fish and
Wildlife Service place a water station in the Cabeza Prieta National Wildlife Refuge, a
few miles from where the migrants died. As a result, two Yuma-based lawyers,
representing 11 of the 14 Mexican migrants who died, filed a wrongful death suit against
the agency asking the federal government and American taxpayers for over $41 million
in compensation.

In its first year of existence, Humane Borders had a budget of $49,971, over 50
percent of which consisted of taxpayer money. During Pima County’s Board of
Supervisors meeting and tax levy hearing on August 20, 2001, $25,000 was awarded to
Humane Borders, “For provisions of water distribution services in areas of Pima
County.”' Some Tucson taxpayers rallied together to file suit against the Pima County
Board of Supervisors and Humane Borders for conspiracy to misappropriate public funds.
The complainants contended that their tax dollars went to provide aid and comfort to
foreigners and potential terrorists willingly seeking to violate the law. Despite legal
action from concerned citizens and the controversy over appropriation of public funds,
there are some encouraging the dangerous work of Humane Borders, including agents of
the U.S. Border Patrol. The agency has invited members of Humane Borders to meetings,
shown them maps of populous migrant crossing points, and agreed not to target water
stations for migrant arrests.

Education for lllegals
Border states are not the only ones left dealing with a lax border policy. The

Commonwealth of Virginia recently came under fire when its Attorney General issued a
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memorandum to the state’s public colleges and universities to stop admitting itlegal
immigrants. Despite the fact that the memorandum did not obligate state colleges and
universities to immediately expel its illegal students, immigrant groups such as the
Mexican American Legal Defense and Education Fund still attacked the purpose of the
memorandum, when clearly its purpose was to acknowledge that space within state
colleges and universities is becoming very limited, and should be reserved for legal,
taxpaying residents.

Concerns of tuition increases have grown recently because of the population of
illegal immigrants in state colleges and universities. More illegal immigrants are
attending public colleges, and university administrators are faced with tuition hikes,
classification problems, and turning away taxpaying state residents. Tim Murtaugh, a
spokesman for Virginia Attorney General Jerry Kilgore said, “This country is made of
generations of immigrants, but to afford someone else the opportunity to take advantage
of the taxpayers’ support is a slap in the face to those who have entered this country and
gone through the proper processes.”23 However, states such as California, New York, and
Texas freely admit illegal immigrants with in-state tuition rates.

Welfare and Means—Tested Program Benefits for Illegals

Temporary Assistance to Needy Families, Food Stamps, Medicaid, and other
programs such as subsidized school lunches cost taxpayers hundreds of billions of dollars
annually, estimated at $300 billion in 1999. Illegal immigrants consume a significant
share of this staggering amount. Towns along the Southwest border are particularly
subjected to illegal immigrants draining taxpayer funds. As an example, the town of San
Luis, Arizona, has a population of about 3,000 residents, but 20,000 Post Office boxes
exist. Mexican citizens, who live just across the border, use these addresses to collect
public benefits (welfare checks) every month, which they applied for using a U.S. Post
Office box as their permanent address.**

A critical issue involving illegal immigrants’ use of welfare benefits is that even if
they aren’t eligible to receive benefits (though about 31 percent use at least one of five
major benefit programs) they will collect on them because their children, who are born in
the U.S., are considered native residents (and eligible for benefits). A Center for
Immigration Studies analysis determined that illegal Mexican immigrants impose
significant costs on public coffers because they are twice as likely to use welfare
programs, and that the increasingly large numbers of unskilled workers obtain low
income positions. Ultimately they have children in the U.S. and will continue to drain
benefits from the American taxpayer.”®

Identification for Illegals
Despite the fact that the General Services Administration (GSA) has barred the use of
Mexican ID cards temporarily, House Minority Leader Nancy Pelosi (D-CA) instructed

administrators at 2 federal building in San Francisco to accept the Mexican issued ID
cards from immigrants as valid identification. The ID cards, which can be obtained

Bordertine Infraction: Unsafe Borders, Complacent Government? 6
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through any of the 65 Mexican consular offices in the United States, have been issued to
hundreds of thousands of legal and illegal Mexican immigrants.

With the Heip of the Matricula Consular, an

Rep. Pelosi justifies her actions by
Illegal Immigrant Can:

indicating immigrants need to get to

Legally Obtain Most Required ID Cards in the Internal Revenue Service offices to

United States obtain taxpayer identifications
Receive same driver’s licenses as citizens (in 13 numbers to begin working, despite
states) the fact they may be in the country

Reduce the Risk of Arrest and Deportation
Police less kikely to arrest; instead cite and
release for minor violations
Lower chance of being fingerprinted
Reduced risk of background checks for past
criminal acts Representative Tom Tancredo (R~
Lessen chance of crosscheck with INS for C0), Chairman of the Congressional
repeated border crossings L .

Have Access to Banking Services, Credit Cards, Immigration Reform Caucus said,

“There is no one in the United States

illegally, and are obtaining U.S.
identification with widely
recognized illegal and foreign cards.

and Home Mortgages

Open bank accounts

Obtain ATM cards for relatives living in
Mexico

Leverage bank accounts to obtain credit cards
Obtain home mortgages by building credit
history

Bank accounts lead to issuance of official U.S.

of America that needs a Mexican-
issued ID card other than someone
who is here illegally or someone
here who is a felon.”?

The Center for Immigration Studies

identification number from the IRS
Obtain City and State Services
Get a hospital ID for medical services
Register for local health department services
Obtain marriage license
Apply for birth or death certificate
Enter government buildings
Receive resident discounts for city parks, etc.

Diminish the Difficulty of Living in the U. S. N : 1
Rent or buy homes and apartments immigrants from law enforcement,

Obtain telephone and utility services and makes obtaining public services
Board airplanes routine.

recently released a study of the
“Matricula Consular” cards and
regarding the impact they have on
homeland security and the economy.

The report indicates that, among
other things, the card protects illegal

The Matricula Consular is not a
secure identification card because
protections are not in place to
prevent the issuance multiple cards
with different information to a single individual. The card has become a shield for illegal
immigrants, concealing possible criminal activity. The holder’s identity isn’t verified
when the card is issued, and local police officers often accept the card as identification
without running background checks.?” The Matricula Consular is now accepted by 800
local law enforcement agencies and can be presenied as identification in 13 states when
obtaining legal resident driver’s licenses. ™

Source: Dinerstein, Marti, “IDs for Illegals,” The
Center for Immigration Studies, January, 2003.
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The United States Treasury Department has approved the use of the Matricula
Consular by banks to open accounts, allowing illegal immigrants to obtain mortgage
loans, build a credit history, obtain credit cards, and use automatic teller machines for
themselves as well as relatives living in Mexico.

Recommendations

“Give me your tired, your poor, your huddled masses™ — a credo that is essentially
the backbone of our nation’s history, growth, and culture. It is as true today as it was
hundreds of years ago; however, another of our nation’s virtues is the ability to adapt to
changing times.

Current policy regarding services to illegal immigrants and enforcement are
clearly not sufficient. In a new era of heightened security and economic struggles
lawmakers must face the dangers entering our country along the borders.

Utilize Local Law Enforcement

Local, state, and federal law enforcement officers are well aware of the dangers
that exist along the Southwest border. However, due to the variety of barriers previously
discussed, the lines of communication amongst jurisdictions are blurred. Eliminating
these barriers is the responsibility of DHS and its agencies.

One of the many justifications for DHS was to streamline local, state, and federal
lines of communication. As DHS morphs into the third largest government entity, one of
its biggest priorities must be to collaborate with law enforcement on the local level. If,
for example, a local police officer in Douglas, Arizona can communicate directly with
federal agents, the spectacle of illegal immigrants milking innocent taxpayers may
become much rarer.

The complexities associated with clear lines of communication reach far beyond
the ability to communicate with each other when problems arise. Greater awareness for
the future also involves cooperative and participatory information sharing in routine
matters as well. With that in mind, state and local law enforcement officials should have
an active role in the new terrorism agency developed by the Bush Administration, in an
effort to integrate intelligence information.

Although Administration officials deny the notion that the new Terrorist Threat
Integration Center shares very similar intelligence operations now entrusted to DHS, state
and local officials should be able to work with the new agency as well as they should
with DHS. Any information regarding illegal immigrants could be pertinent to homeland
security, and to state and local officials who are monitoring or assisting in the
apprehension of illegal immigrants. Information sharing has been a bureaucratic obstacle
prohibiting the active enforcement of immigration laws. Eliminating this and other
barriers will help reduce border security concerns and help lessen the administrative cost
burdens on taxpayers.

Borderline Infraction: Unsafe Borders, Complacent Government? 8
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Re-Evaluate the Military at Home

With tens of thousands of troops defending our freedom overseas, some say the
military should do more to directly defend our freedoms at home. As intelligence
agencies gather information to fight the war on terrorism at home and abroad, the porous
border of the Southwest is our most vulnerable area susceptible to terrorist infiltration.

Consideration has been given to moving tens of thousands of troops, who have
been stationed in Europe since the Cold War and are not involved in the Middle East
build-up, to the borders of the United States. Critics argue a military presence along the
borders would cause unnecessary panic in a time when even a car’s backfire would cause
suspicion. However, since the American public is well aware of the threat from
terrorists, and have seen the level of their resolve by the attacks of September 11, a
military presence along the borders could ease tensions, not increase them.

Critics also fear troops equipped with machine guns wandering our city streets
and neighborhoods, but that is not what is necessary. What is critical is patrolling the
vast deserts and rough terrain where Border Patrol agents can’t watch all of the time.
DHS plans to hire thousands of new agents for our ports of entry along the border, which
is a very positive decision for the new Bureau of Customs and Border Protection.
However, that won’t discourage the thousands of illegals smuggling themselves through
our dangerous, unofficial entrances,

In addition, critics question the authority a military presence along the borders
would have with DHS agencies, and with local and state law enforcement agents who are
already present. Military personnel along the Southwest border could be deployed in a
guarding and deterrent capacity only. C ications, a major problem within the
border security agencies, wouldn’t be as significant a problem. Military officials would
simply detain and turn over illegals, or suspected illegals, to DHS authorities. Military
officials shouldn’t have the authority to decide immigration status, or request proper
identification.

After due debate, taxpayers and policymakers may decide against a major military
re-deployment in the Southwest. In May of 2003, the House of Representatives enacted
legislation authorizing the use of troops on the borders of the United States, should the
Secretary of Defense and the Secretary of Homeland Security feel it is needed to curtail
the flow of illegal border-crossers. While it has yet to be discussed in the Senate, the
debate over this admittedly controversial issue has just begun.

The Entry-Exit System: Integrate the Mandate
The USA PATRIOT Act of 2001 requires the federal government, and DHS in
particular, to fully fund, develop, and integrate the Exit-Entry System mandated by 1996

legislation. Various costs (ranging from $136-$165 million) have been estimated to
make the Entry-Exit System operational, but such an arrangement could more than pay
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for itself by stopping fraudulent federal program benefits. The system will be an
automated computer database used at all ports of entry to identify those who overstay
their visas, and will make the process of determining those who are eligible to stay, and
those who have received their final orders, more efficient and responsive. The current
paper-based procedures are time-consuming and less reliable.

The Entry-Exit System has many more benefits that would improve our homeland
security and economy. If an individual is detained, and they are not in the system, they
can receive their final orders to leave the country more expeditiously. Local, state, and
federal law enforcement officials can easily refer to the system in any circumstance when
determining an alien’s status. Integrating the system will make those who consider
crossing the border through the desert, or anywhere other than an official port of entry,
think twice. If caught in the U.S., and not in the system, they could immediately be
deported. Problems concerning efficiently removing those who have overstayed their
visas will be dramatically reduced.

Prohibit Matricula Consular

Implementation of the Entry-Exit System can also address the problems caused by
the Matricula Consular identification card. Illegal immigrants are more likety to use the
card because they are the only individuals in need of them. Legislation must be
sponsored, discussed, and enacted to prohibit the use of the card as valid identification in
the U.S.

The card can be obtained in any number of ways for a very stuall price, and has a
trickle-down effect on the U.S. economy and security. Not only does it serve as an
unwarranted impedi to law enfc officials, it also allows illegals to obtain
valid U.S. identification, and thus obtain public services such as welfare benefits.
Accepting the card wlthout safegua:ds is slmply poor public policy, and it’s the role of
public ad ors and i the card from circulation. However, if
the Bush administration and the Mexu:an government are serious about making
significant immigration reforms, the card could even be used to benefit this process.

The Mexican government, in a good faith effort to stabilize immigration concerns
with the U.S., could work with U.S. authorities to use the card as a means to track legal
immigrants. The card can be used as identification to indicate legal residence in Mexico,
and immigration status in the U.S., but not as a foreign amnesty pass entitling all
immigrants (legal and illegal) to public services.

Maintaining immigration policies with Mexico is a critical policy issue and can be
ly accomplished in the i of both countries through cooperation and an
understanding of each other’s concemns. The Matricula Consular could be used as a tool
for more accountable immigration policies. But under current regulations, the
Administration, Congress, and the U.S. Department of Treasury must follow the lead of
GSA, and prohibit the acceptance of this unsecured identification card until further
reforms are considered.

Borderline Infraction: Unsafe Borders, Complacent Government? 19



200

Weed Out Illegals from Legals through Policy

Lawmakers should also develop stronger legislation stressing the importance of
maintaining the legal status of visas. By altowing illegal immigrants to obtain public
services such as welfare benefits, or admission to public colleges and universities, public
administrators are cheating the taxpayer. Public administrators often miss a basic
concept when considering policy regarding illegal immigrants — they are here illegally!
Lawmakers should resist special interests when developing more stringent legislative
language.

The Bureau of Citizenship and Immigration Services in DHS can also begin to
develop initiatives to more efficiently and responsively issue updated visa documentation
to those who are legally in the U.S. This is the only way significant reform, designed to
remove those who are in the U.S. illegally, can be implemented. DHS must tackle the
backlog of millions of immigration documents, many of which legal immigrants are
anxiously awaiting. There have been many attempts by INS to address the backlog
problem over the years, but this will take technology, namely the Entry-Exit System.
Until that day comes, the problem is in the hands of DHS management.

The Bureau of Citizenship and Immigration Services should be a customer-
driven, citizenry-centric agency. Departmental leadership should develop an action plan
by identifying key stakeholders, analyzing skill gaps among employees, and developing
ways to address them without adding to the bureaucracy. Leadership should also develop
a communication strategy, set specific organizational goals, and evaluate agency
progress. Understanding why the INS was divided should be at the forefront of all
management decisions. Every move must be made with an eye toward efficiency as well
as effectiveness.”®

Conclusions

The Constitution stipulates that the federal government must protect our borders
and the homeland. The Bush Administration must consider the implications porous
borders will have in our continued effort to fight terrorism. If our homeland is now
considered a battlefield, the Administration must secure our perimeter with as much vigor
as soldiers would in battle. The Bush Administration and DHS have enormous
challenges ahead, however our problems with illegal immigration are also a threat to the
American people and must be addressed.

Tllegal immigration has cost the American taxpayer far too much for far too long.
In a time when we are vulnerable to additional attacks on the homeland, and our economy
is struggling, the Administration and lawmakers must address this source of so many
problems. The Southwest border, and those who cross it, must be monitored for the sake
of homeland security and economic security.
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Rep. Hostettler's question concerning Walter Sorto

Gordon Quan’s email response to Emily E. Sanders, Clerk, Subcommittee on Immigration,
Border Security, and Claims

-—--Original Message-----

From: Quan, Gordon -

Sent: Wednesday, November 19, 2003 3:22 PM
To: Sanders, Emily

Subject: RE: information still needed.....

Please find my response to Rep. Hostettler's question eoncerning Walter Sorto:

I have conferred with the Houston Police Department (HPD) concerning the reporting of Mr.
Sorto to the Immigration Service following his arrests. I have been advised that he was
questioned by HPD and his El Salvadorian nationality was noted on his information sheet. He
was transferred to the Harris County Jail where INS officials conduct reviews of prisoners to
determine their immigration status if they are not U.S. citizens. We have no record as to whether
or not INS interviewed Mr. Sorto during his confinement. HPD did not directly refer Mr. Sorto to
INS.

Interestingly, it was Mr. Sorto himself that contacted Crime Stoppers to provide information on
his accomplices that actually committed the murders. This information proved crucial to solving
these murders. Mr. Sorto was recently convicted of murder for his role in these cases as well. He
has been sentenced to death.

Had Mr. Sorto not felt free to provide tips to the authorities, these cases may not have been
solved as soon as they were,

----- Original Message----~

From: Sanders, Emily

Sent: Monday, November 10, 2003 12:28 PM
To:

Subject: re: information still needed.....
Importance: High

On page 67 of the transcript you were to review and edit, you were asked
questions regarding the specific case of Walter Sorto and his interactions
with the Houston Police Dept. You stated that you weren't aware of the
case and would check with the Houston Police Department and get back to
the committee on that specific subject. We have not received any of the
information for you or your staff.
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The transcript is as follows......

HOSTETTLER: Walter Sorto is an alien who apparently entered the U.S.
illegally in 1995. The Houston Chronicle has reported that he has been
charged with the murder, for the 2002 rapes and slayings of three women
in Houston, According to information that the subcommittee has received,
Sorto was arrested by the Houston Police Department in June 1999 for
unlawfully carrying a weapon. [In] October 2000, Sorto was arrested by
the Houston Police Department aggravated robbery for which he was
convicted in December 2000. Both of those arrests occurred more than a
year before the slayings of the three women. The Houston Chronicle also
reports that Sorto was tickets by the Houston Police for several times--for
traffic violations before the three slayings. Now, Mr. Sorto's status and
robbery conviction would have rendered him--rendered him removable.
Do you know of Walter Sorto—-

QUAN: I don't know Walter Sorto, but the policy, as I understand it
practicing immigration law for so many years is that a detainer will be
placed on an individual who was not born in the U.S. for immigration to
make a determination as to whether the person is legally or illegally in the
Us.

HOSTETTLER: Do you know whether the Houston Police Department
ever referred him to the INS?

QUAN: I'm not familiar with that case, sir.
HOSTETTLER: If not, can you check with the Houston police and--
QUAN: I'll be glad to do that.

Please responded by November 19, 2003. We are holding the final printing
of the transcript by the GPO for your response.

Thank you.
Emily
Emily E. Sanders
U.S. House of Representatives
Committee on the Judiciary
Subcommittee on Immigration, Border Security, and Claims

(202) 225-5727



